
W E  c E IVE D 
QLY!’VIPIA, ’&A 

M A Y  0 8 2003 
PUBLIC EMPLOYMENT 

RELATIONS C 0 Pvl M IS S I ON 

STATE OF WASHINGTON 

BEFORE THE PUBLIC EMPLOYMENT RELATIONS COMMISSION 

HOME CARE QUALITY AUTHORITY 

Employer, 

and 

SERVICE EMPLOYEES 
INTERNATIONAL UNION 
LOCAL 775 

Union 

joined by 

SERVICE EMPLOYEES 
INTERNATIONAL UNION 
LOCAL 6 

CASE NO. 17331-E-03-2821 

UNION’S RESPONSE TO 
DEFICIENCY NOTICE AND 
AMENDED MOTION TO AMEND 
CERTIFICATION 

INTRODUCTION 

1. This is a petition filed jointly by two local unions and their respective executive 

officers to amend an earlier petition filed in this case.’ The purpose of this and the earlier 

petition is to amend an existing certification. The unions seek to remove the first local union 

See Union’s Motion to Amend Certification dated March 19, 2003. Exhibit A. I 
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from the certification and substitute the second local union as the exclusive bargaining 

representative of a unit of public employees. The second local is newly chartered. Both 

locals are affiliates of the same international union. All constitutional requirements of the 

international union for the transfer ofjurisdiction have been fulfilled. The executive board of 

the international union has approved the transfer ofjurisdiction from the existing local to the 

newly chartered local. Both locals actively seek and agree to the change in certification. No 

merger or affiliation is involved. Both locals continue in existence. An executed collective 

bargaining agreement is in place between the substituted local and the only employer 

involved. The employer has recognized the substitution. No members of the bargaining unit 

have objected. No other unions are involved. 

2. Despite the lack of objection from any quarter, the director of the state agency 

responsible for supervising public sector labor relations has raised questions about the 

legitimacy of the substitution. Those questions are addressed later in the petition. 

BACKGROUND 

3. For purposes of this amended petition, we offer a summary of facts which have been 

explained in greater detail in other pleadings.* In November, 2001, Washington voters 

passed Initiative 775, granting collective bargaining rights to home care workers and creating 

the Home Care Quality Authority. On April 2, 2002, SEIU Local 6 filed a petition for 

investigation of a question concerning representation. On July 22,2002, ballots were issued 

A more complete recitation of facts can be found in the original petition, (Exhibit A); PERC’s deficiency 
notice, (Exhibit B), and PERC’s order on motion for continuance (Exhibit C . )  
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to 25,501 home care workers. The ballots were tallied on August 16, 2002. Of 

approximately 25,501 voters, 6,575 were cast for SEW Local 6, and 1,234 were cast for “no 

representation.” SEIU Local 6 was certified as the exclusive bargaining representative on 

August 26,2002 in Home Care Quality Authority, Decision 7823 (PECB, 2002). 

4. The Service Employees International Union, to which Locals 6 and 775 are affiliated, 

conducted a hearing on November 7, 2002 in Seattle, Washington. The purpose of the 

hearing was to determine, among other issues, the most effective assignment ofjurisdiction 

to SEIU locals to provide the best representation for healthcare workers and building 

services workers in Washington State. The jurisdictional hearing was conducted by 

authority of the International’s Con~titution.~ (See Affidavit of Norman Gleichman, Exhibit 

D.1 

5.  Hearing Officer Josephine Mooney, Executive Director, SEIU Local 790, Oakland, 

California, conducted the hearing on November 7,2003, held the record open to November 

14 and issued her report and recommendations on November 18. She recommended that 

“the International Executive Board charter a new local union to represent long term care 

workers . . . .” and that Local 6 should continue its focus on representing building service 

industry janitors. The SEIU International Executive Board approved Mooney’s 

The director noted that a previous pleading in this case also referenced Article VI11 Section 7(g). That Article 
and Section generally pertains to the authority of the International President to impose trusteeships, but 
paragraph (g) refers to the appointment of representatives to provide assistance, and other means of providing 
international union assistance, to local unions. Because the hearing on November 7 also dealt with a second 
and unrelated topic, the internal needs of Local 6,  the Article and Section in question were inadvertently 
referenced in the previous pleading. That Article and Section are not germane to the matter at hand. 
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recommendations and on December 13, 2002 chartered a new local union, Local 775, 

“focused on Washington State long term care workers.” Pursuant to the SEIU decision 

Local 6 and Local 1 199NW transferred jurisdiction and representational rights and duties 

over long term care workers to Local 775. (See Exhibit 2 attached to the Affidavit of 

Norman Gleichman, Exhibit D.) 

6. The President of Local 6, David Rolf, was named by SEIU President Andrew Stern 

President of Local 775, pursuant to Article XIV, Section 5 of the SEIU International 

Constitution and Bylaws, and Local 6 Vice President Suzanne Wall was similarly named 

Secretary-Treasurer of Local 775. Local 6 Secretary Treasurer Sergio Salinas became 

President of Local 6 on January 10,2003. 

7.  The Washington State Home Care Quality Authority negotiated a collective 

bargaining agreement with the union for wages, hours and working conditions of all 

independent providers in the bargaining unit, recognizing SEIU Local 775 as the sole and 

exclusive bargaining agent in the executed collective bargaining agreement. The parties 

signed the collective bargaining agreement and transmitted it to Washington State Governor 

Gary Locke on January 13,2003 

8. On March 19, 2003, SEW Local 775 petitioned the Public Employment Relations 

Commission (PERC) to amend the certification to reflect the internal realignment of 

jurisdiction implemented by SEW to better service its members in Washington states. 
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9. By letter dated April 11,2003, the Executive Director of PERC identified multiple 

deficiencies with the SEIU 775 petition and required correction on or before May 2,2003. 

On April 28 the union requested a 3 1 -day extension to comply. On May 1, the Executive 

Director granted a 7-day extension. This is the unions’ response to the deficiencies identified 

by the Executive Director and amended petition. 

DISCUSSION 

10. The issue at the heart of this matter is whether an international union’s decision to 

charter a new local and transfer existing jurisdiction over a specific industry to that local 

gives rise to question concerning representation. Petitioners asset that no question concerning 

representation exists. Rather, petitioners seek a simple administrative change to reflect a 

straightforward internal reorganization. 

11. In the past, when PERC was faced with similar internal organizational changes 

within a union, the agency took a hands-off approach. Pierce County, Decision 2209 (PECB 

1985). In Pierce County, the executive director of the agency blessed the merger of two 

locals finding that “merger was an exercise of internal union affairs which raises no question 

Concerning representation.” The executive director went on to write: “The constitution and 

bylaws of a labor organization are the contract among the members for the operation of their 

organization. All of the employees in the case at hand are covered by a common 

constitution.. .What has transpired appears to be more in the nature of an implementation 

than of a change.” Although the members of both locals took an advisory vote on the merger, 
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the vote did not take place until after the merger had been finalized by the executive boards 

of the two locals and the international union. 

12. In Skagit Valley Hospital, Decision 2509-A (PECB 1986) affd Skagit Valley 

Hospital v. PERC, 55 Wn. App. 348, 777 P.2d 573 (1989) the Commission found that the 

public employers had committed an unfair labor practice when it refused to recognize and 

bargain with Service Employees Local 6 when the Licensed Practical Nurses Association 

affiliated with Local 6. The Commission embraced and applied the two-part “due process” 

and “continuity” test to determine whether organizational changes in the union raised a 

question of representation. 

13. The NLRB similarly finds that local union mergers conducted pursuant to 

international union procedures do not raise a question of representation and amends 

certifications to reflect union organizational changes. City Wide Insulation, 307 NLRB 1 

(1992) In City Wide the Board rejected a petition to challenge merger of district councils 

under an international constitution, noting that because the constitution provided the 

necessary authority to merge district councils no membership vote was required. Similarly 

inDeposit Telephone Co., 2001 WL 1589725 (NLRE3 Div. of Judges) merger oflocal unions 

was approved without a vote because workers were not members. It should be noted that in 

the present case only a handful of the 26,000 home care workers are members paying dues. 

14. These principles govern where the reorganization takes the form of a newly chartered 

local union. In Climax Molybdenum Co. 146 NLRB 508 (1964) the Board amended the 

UNION’S MOTION TO AMEND CERTIFICATION - 6 



certification to certify a newly chartered local to represent the employees more efficiently. 

The employer in Climax contested the locals’ joint petition to amend on grounds that the 

newly chartered local was separate entity from the original local, and that the request to 

amend presented a question concerning representation. The NLRB granted the petition to 

amend on grounds that the newly chartered local was a continuation of the original local; the 

two locals were part of the same international union; the second local was chartered in order 

to make it possible to represent the workers more effectively, and the transfer ofjurisdiction 

was approved by the International and by both locals. There is no indication of a vote. 

15. In the instant case, there is no question that continuity sufficient to avoid a question 

of representation exists. Almost to a person, the staff members of Local 6 who were 

responsible for organizing and negotiating the first collective bargaining agreement for home 

care workers have moved to SEIU Local 775. As far as the rank-and-file are concerned, there 

has been virtually no change in staff representatives. Unchanged too are the principles of 

governance. If anything, the home care workers have greater voice in the governance of their 

local union by virtue of the fact that they are by far the largest segment of the membership. 

16. The process followed by the Service Employees International Union’s Constitution 

and Bylaws afforded full due process protection. The issue was appropriate jurisdiction. 

Notice of hearing was properly issued to each of the major SEIU locals in Washngton State. 

A hearing was conducted by IU-appointed hearing officer Josie Mooney, Executive Director 

of SEIU Local 790 in Oakland, California. Locals in Washington State with jurisdiction for 

healthcare and building services were invited. Testimony and written evidence were taken. A 
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report was issued. The report was adopted by the IU Executive Board. The underlying 

purpose of the bargaining statute, to achieve and maintain stability, would be undermined if 

every union organizational adjustment were to result in the displacement of the bargaining 

representative. As a practical matter, many dozens or perhaps hundreds of jurisdictional 

changes occur among public sector employee unions in Washington State without the agency 

subjecting them to the level of minute scrutiny demonstrated in this matter. 

EXECUTIVE DIRECTOR’S CONCERNS 

17. Is there a schism within the union such that one of the locals is responsible for a 

temporary restraining order issued against the other local?4 No. SEIU Local 6 was not 

subjected to a TRO from its sister Local 775. Martin Selig Real Estate was the plaintiff in the 

TRO application. Copy of the restraining order and order vacating it are provided. Exhlbits E 

and F. The only reason the restraining order was brought to attention of the Executive 

Director was to explain the time constraints faced by the Unions’ legal counsel. 

18. Are some provisions of the purported collective bargaining agreement illegal?5 With 

all due respect, the PERC and its executive director have no jurisdiction to declare contract 

provisions unlawful. King County, Decision 2 193 (PECB, 1985); City of Seattle, Decision 

2768, (PECB, 1987); Snohomish County, Decision 3690, (PECB, 1991) (no duty of fair 

representation jurisdiction over grievance handling.) In any event, the collective bargaining 

agreement between SEIU 775 and the Home Care Quality Authority is fully lawful. The 

contract provision for a limited automatic extension is lawful. The Commission has 

Decision 8064 - PECB, p 11 
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recognized the final sentences of RCW 41 S6.070 as its “contract bar” rule utilized to judge 

the timeliness of representation petitions. Kalama School District No. 402, Decision No. 873 

(PECB 1980). No other consequences flow from the automatic extension. City of Port 

Orchard, Decision No. 483 (1978); City of Longview, Decision No. 1593 (PECB 1983). 

Moreover, in the event that a provision, clause, section, or article of the collective bargaining 

agreement should be found to be illegal, the agreement by its terms contains separability 

clause. Article 18. 

19. Does the willingness of the employer to recognize the substitute local suggest an 

“illegitimate relationship’’ between the employer and the substituted local, such that an 

employer-assisted union may be involved?6 The union has not received any unlawful 

assistance from the Home Care Quality Authority. While the executive director’s reference 

to Washington State Patrol, Decision 2900 (PECB, 1987) and City of Mukilteo, Decision 

1571-A (PECB, 1983) support an inference that he believes they apply, it is not clear how 

they have any relevance to the instant situation. Washington State Patrol involves an 

employer which provided the union a hll-time paid position, an office, and an automobile. 

To our knowledge, none of those amenities has been made available to the unions in this 

case. Moreover, City of Mukilteo deals with the question of voluntary recognition in a 

circumstance where there was no election among a group of city employees. We remind the 

Executive Director that in this case there was an election which was won resoundinglyby the 

Union. 

Decision 8065 - PECB, p 10, h5. 
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20. Was there a hearing before the new local was chartered? If so, did the person who 

conducted the hearing possess the authority to do so? We believe this question has been 

answered in the body of the petition and in the affidavit of Norman Gleichman. It is worth 

noting however, the greatest form of due process afforded the rank-and-file members of 

SEW comes through its international convention. SEW met in convention in May 2000. 

There SEIU delegates adopted a plan to undertake a major realignment of jurisdiction by 

industry. The SEIU decision to conduct a hearing on how best to serve its members in 

Washington state and consequently to charter a new local were in concert with the programs 

adopted at convention. 

21. 

answered in the body of the petition. 

Was proper notice of the hearing provided? Yes. We believe this question has been 

22. Does the international union’s constitution grant it the authority to resolve 

questions ofjurisdiction between its locals? Yes. We believe this question has been answered 

in the body of the petition and the affidavit of Norman Gleichman. 

23. Why is the union representing that other sister locals within the same international 

union in Washington state had any jurisdiction to transfer? As explained in the body of the 

petition, the other locals had jurisdiction at stake and potential jurisdiction to transfer. As the 

other transferring bargaining units consist of private sector health care employees, they fall 

outside the jurisdiction of the PERC. 

’ Decision 8064 - PECB, p 4, fn3. 

UNION’S MOTION TO AMEND CERTIFICATION - 10 



24. 

jurisdiction may have occurred? Yes. Answered in the body of the petition. 

Did the executive board of the international union approve whatever transfer of 

25. How did David Rolf and Suzanne Wall become officers in the newly chartered local 

and how did they migrate from one local to the other? We believe this question has been 

answered in the body of the petition and the affidavit of Norman Gleichman. 

26. What was the bargaining history between the substituted local and the employer, 

including details about the manner in which the ratification vote was conducted and its 

outcome? Please see the body of the petition and the Declaration of David Rolf. (Exhbit G.) 

27. Why did the union fail to cite a statute or rule for proposition that one union may 

replace another without going through an election or cross-check? We believe this question 

has been answered in the body of the petition. See paragraphs 10-16. 

CONCLUSION 

For the reasons set forth above, the unions’ petition to amend the certification 

from SEIU 6 to SEIU Local 775 should be approved. 

Locals 6 and 775 will provide additional documentary or other evidence in support of 

this motion on request. 
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Locals 6 and 775 will provide additional documentary or other evidence in 

support of this motion on request. 

Dated this 7th day of May 2003 

1 

ergiobalinas 
President 
SEW Local 6 

L s k  President vid Rolf 

SEW Local 775 



CERTIFICATE OF SERVICE 
PUBLIC EMPLG’Y MENT 

RE LA TI0 NS C 0 M M I S S I ON 

I certify that on this day of gth day of May 2003, I filed the Union’s Response to 

Deficiency Notice and Amended Motion to Amend Certification via legal messenger: 

Marvin L. Schurke 
Public Employment Relations Commission 
603 Evergreen Plaza Building 
P.O. Box 40919 
Olympia, Washington 98504-0919 
Facsimile No. (360) 570-7334 
E-mail address filingaperc. wa. gov 

and sent a copy sent via facsimile and First Class U. S mail to: 

Mike Sellars 
Labor Relations Specialist/AAG 
Office of the Attorney General 
905 Plum Street SE Bldg 
Olympia, WA 98504-0145 
Facsimile (360) 664-4170 
E-mail address: mikes@atg.wa.gov 

Charley Reed 
Chair 
Washington State Home Care Quality Authority 
3033 85‘h Ave. S.W. 
Olympia, WA 98512 
E-mail: huntye@attbi.com 

Mindy Schaffner 
Executive Director 
Washington State Home Care Quality Authority 
P.O. Box 40940 
640 Woodland Sq Loop SE 
Lacey, WA 98504 
Facsimile: (360) 407-0304 
S chafML@dshs .wa. gov 

Lawrence Schwerin 
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