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I. ARGUMENT 

Respondents would have this Court hold that it is still legal under the First 

Amendment after Janus v. AFSCME, Council 31, 138 S. Ct. 2448 (2018), for a state 

to deduct money from the wages of nonunion employees (who have never been 

union members) without their consent and remit it to a union to spend on political 

speech; for it is undisputed at this juncture that this is exactly what occurred here. 

See Appellant’s Opening Brief (“AOB”), 1-7. (Dkt. 13.) No amount of legal 

gymnastics can hide that Respondents claim they are relieved of liability under the 

First Amendment, not because of an employee’s voluntary agreement (as in Belgau 

v. Inslee, 975 F.3d 940 (9th Cir. 2020)), but because of a union’s fraud. 

In Belgau, nonmember public employees who had to pay union fees over their 

objections were not protected by the First Amendment because they had joined the 

union in the past and were “subject to a limited payment commitment period” of 

nonmember fees that was outlined in the membership agreement. See Belgau, 975 

F.3d at 950-52. But here, it is undisputed Appellant Maria Quezambra 

(“Quezambra”) never became a union member and never agreed to pay nonmember 

fees. See AOB, 2. Yet Respondents seek the protections offered by Belgau to unions 

and public employers, arguing that Belgau requires the conclusion that neither the 

First Amendment nor Janus protects nonmembers who are compelled to fund a 

union’s political speech – so long as the union forges nonmembers’ signatures on 

membership cards and the government employs a procedural policy which requires 

it to turn a blind eye to the fraud when it seizes employees’ wages and remits them 

to the union. Belgau requires no such conclusion. 
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Respondents argue the law rewards their bad conduct. For example, a false 

union assertion that an employee was a member at some point in the past takes that 

person from having strong First Amendment protection against forced union 

subsidization – as the employee presumably would have, under Janus, if the union 

did not claim her as a member, or the state did not outsource the role of acquiring 

consent – to having no constitutional remedy against her public employer or union 

for forced subsidies, leaving her to pursue state law claims against unions in state 

courts. But 42 U.S.C. § 1983 exists in part so people whose federal rights have been 

harmed will not have to seek recourse in courts that are part of the same state 

government that is violating their rights. See Monroe v. Pape, 365 U.S. 167, 180 

(1961) (“It is abundantly clear that one reason [§ 1983] was passed was to afford a 

federal right in federal courts because, by reason of prejudice, passion, neglect, 

intolerance or otherwise, state laws might not be enforced and the claims of citizens 

to the enjoyment of rights, privileges, and immunities guaranteed by the Fourteenth 

Amendment might be denied by the state agencies.”). 

42 U.S.C. § 1988 also entitles plaintiffs who prevail on a § 1983 claim to an 

award of reasonable attorneys’ fees and costs, which is intended “to encourage 

individuals” whose rights are violated “to seek judicial relief,” Newman v. Piggie 

Park Enters., Inc., 390 U.S. 400, 402 (1968), “facilitates litigation by plaintiffs,” 

“encourages them to reject half-measure compromises,” and “gives defendants 

strong incentives to avoid arguable civil rights violations in the first place.” Hensley 

v. Eckerhart, 461 U.S. 424, 443 n.2 (1983) (Brennan, J., concurring in part). 

Elimination of a federal constitutional remedy for wrongful dues deductions 
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removes an important check on states’ and unions’ ability to violate individuals’ 

rights, and makes individual employees bring expensive self-funded lawsuits to 

recoup relatively minor amounts of money – assuming unions do not lobby state 

legislatures to limit or eliminate liability for wrongful dues deductions, as they have 

done, for example, in Oregon. See ORS 243.806(10)(b). Such rare and minor state 

law claims would hardly intimidate powerful multi-million-dollar unions or deter 

their forgeries. 

Since Janus, public employers and unions have been repeating the mantra that 

“Janus only applies to nonmembers!” But when nonmembers file suit to prevent 

public employers from deducting union dues from their wages, unions find ways to 

carve out exceptions to this mantra, waving their hand and telling courts, “These are 

not the nonmembers you’re looking for.” In Belgau, this Court carved out a group 

of nonmembers that Janus’ waiver requirement does not protect because they were 

union members in the past. If this Court narrows Janus again here by carving out 

another exception – this time for nonmembers who were never union members – it 

begs the question whether there are any nonunion public employees in this Circuit 

that Janus’ waiver requirement does protect. See Janus, 138 S. Ct. at 2486 

(employees “agree[] to pay” money to a union by “waiving their First Amendment 

rights, and such a waiver cannot be presumed.”). 

For the following reasons, neither Belgau nor any other controlling precedent 

requires this Court to carve out another exception to Janus’ protections – especially 

when doing so would incentivize government to “wash its hands” of the obligation 

to protect nonunion employees’ rights and encourage unions to commit fraud.  
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A. The State1 and AFSCME acted “under color of” state law when they 
imposed an unconstitutional union dues deduction procedure on 
Quezambra and deducted unauthorized union dues from her wages 
as a nonunion employee. 

1. Quezambra’s claimed constitutional deprivation resulted from the 
exercise of a right or privilege having its source in state authority. 

Quezambra’s claimed constitutional deprivation resulted from “the exercise 

of a right or privilege having its source in state authority.” Lugar v. Edmondson Oil 

Co., Inc., 457 U.S. 922, 939 (1982); see also AOB, 23-24, 33-34 (“The authority of 

the government to seize Quezambra’s wages derives from…statute, as does 

AFSCME’s ability to demand those seizures” independent of any employer 

verification or employee objection), 34 n.19 (citing Cal. Welf. & Inst. Code §§ 

12301.6(i)(2) and Cal. Gov’t Code § 1157.12(b)); see also CBA Art. 2, Sec. 2, ER-

25. Respondents counter that this cannot be because the procedural scheme 

Quezambra challenges “permits the State to make only employee-authorized dues 

deductions, which are entirely constitutional.” Answering Brief of AFSCME & 

Orange County, (“RAB”), 18; see also id. at 41. But this is untrue. Here, the 

procedure permitted, indeed required, the State to deduct union payments from 

Quezambra’s wages, notwithstanding the lack of authorization, because AFSCME 

instructed the State to do so.2 Thus, Respondents are incorrect when they say that 

“state law prohibits a public employer from deducting dues unless the individual 

 
1 Unless the government entity is specifically referenced by name, “the State” 
collectively refers to the State Controller, Attorney General, and Orange County. 
“Dues” and “fees” may be used interchangeably, though “fees” is often used to 
distinguish nonmember fees from membership dues. 
2 See Cal. Gov’t Code § 1157.12(b) (“The public employer shall rely on information 
provided by the employee organization regarding whether deductions for an 
employee organization were properly canceled or changed…”); CBA Art. 2, Sec. 2 
(The State must deduct the dues or fees as “required by the Union.”), ER-25. 
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employee voluntarily authorizes the deductions.” RAB, 27-28. Indeed, the State 

would have violated Cal. Gov’t Code § 1157.12(b) (and CBA Art. 2, Sec. 2) if it 

declined to deduct dues from Quezambra’s wages when AFSCME instructed it to 

do so.3 

Quezambra “challenge[s] the state statute as procedurally defective” as in 

Lugar. See 457 U.S. at 940. By its own statutes, the State (i) delegates to a union the 

constitutional requirement of acquiring consent to the State’s union dues deductions 

from employees’ wages, and (ii) binds itself to make such deductions at the exclusive 

request of a union without inquiry into whether the employee is a union member 

who authorized the deductions. Thus, notwithstanding the statutory requirement that 

dues deductions be “authorized” (Cal. Gov’t Code § 1153(b), (g)), by putting 

AFSCME in control of its dues deduction procedure, the State’s policy is to deduct 

union dues from nonunion employees’ wages without consent when the union 

instructs it to do so. Not only does this procedural policy violate Chicago Teachers 

Union v. Hudson, 475 U.S. 292, 301-02, 303, 308 (1986) (a State cannot establish a 

procedure for deducting union dues that is “entirely controlled by [a] union, which 

is an interested party…”), see Complaint, ¶¶ 62-67, ER-42-43, it also violates Janus 

v. AFSCME, Council 31, 138 S. Ct. 2448, 2486 (2018) (“any…payment” to a union 

may not be “deducted from a nonmember’s wages…unless the employee 

 
3 If the State retains discretion not to deduct dues from employees’ wages without 
consent, then the State also violated California law (Cal. Gov’t Code § 1153(b), (g)) 
when it deducted unauthorized dues from Quezambra’s wages. 
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affirmatively consents to pay.”); see Complaint, ¶¶ 58-61, ER-41-42. See also infra 

at 19-22.4  

The Supreme Court imposed procedural protections to protect nonunion 

employees for the very purpose of prohibiting such schemes. See Hudson, 475 U.S. 

at 301-02, 303, 308. To that end, courts have distinguished First Amendment 

challenges to dues deduction procedures from challenges to unconstitutional 

deductions themselves (though Quezambra challenges both). See Knight v. Kenai 

Peninsula Borough Sch. Dist., 131 F.3d 807, 815 (9th Cir. 1997) (absent the 

constitutionally-required protections “unions must satisfy before they can collect” 

fees, unions are “not entitled to the fees.”); Lowary v. Lexington Local Bd. of Educ., 

854 F.2d 131, 134-35 (6th Cir. 1988) (once “the district court has found it likely that 

the procedures will be found ... to violate Hudson”, the deductions must be enjoined 

regardless whether the amount deducted is later found lawful.). Here, the State’s 

procedural policy permitted it to deduct union dues from a nonmember’s wages 

without consent, and “…when a public employer assists a union in coercing public 

 
4 Thus, this case is distinguishable from Collins v. Womancare, 878 F.2d 1145, 1151 
(9th Cir. 1989) (RAB, 16), Ouzts v. Maryland Nat’l Ins. Co., 505 F.2d 547, 553-55 
(9th Cir. 1974) (RAB, 16-17), and Flagg Bros. Inc. v. Brooks, 436 U.S. 149 (1978) 
(Answering Brief of State Appellees, (“SAB”), 22), in which the only alleged 
government action was passing a statute and private parties did the seizing. Nor is 
the instant case like Roudybush v. Zabel (RAB, 19), where the aggrieved party 
“expressly disavow[ed] any claim that the appellees acted pursuant to an 
unconstitutional statute” and only alleged wrongdoing by a private party. 813 F.2d 
173, 177 (8th Cir. 1987); id. (observing that the allegation in Lugar challenging 
private respondents’ use of an “allegedly unconstitutional pre-judgment attachment 
statute…satisfied [Lugar’s] state policy component.”). In Hassett v. Lemay Bank & 
Trust Co. (RAB, 17), unlike here, the plaintiff only alleged wrongdoing by a private 
party and did not claim the procedure was inherently unconstitutional. See 851 F.2d 
1127, 1129-30 (8th Cir. 1988) (Hassett argued that the “replevin statute is 
unconstitutional as applied…” only because of the private party’s fraud.)   
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employees to finance political activities, that is state action...” Chicago Teachers 

Union v. Hudson, 743 F.2d 1187, 1191 (7th Cir. 1984). 

Respondents attempt to distinguish the compelled deductions here from the 

compelled deductions in Janus, see AOB, 11-13, by noting that the state in Janus 

“required union dues as a condition of employment, RAB, 26, and that in Janus 

“agency fees were automatically deducted from the paychecks of nonconsenting 

employees as a condition of employment…” and “[n]o such condition exists here.” 

SAB, 20. But union fees were “automatically deducted from the paychecks of 

nonconsenting employee[]” Quezambra pursuant to the State’s policy of 

“automatically deducting [dues] from the paychecks of nonconsenting employees” 

when AFSCME instructs the State to do so.  

Government need not explicitly compel dues deductions as a condition of 

employment for the challenged policy to have its source in state authority. 

Respondents incorrectly claim that the state action in Janus was the State “imposing 

[the] requirement on public employees” to pay “agency fees” as a condition of 

employment. RAB, 26. But the Seventh Circuit “did not cite this fact [that the statute 

explicitly required agency fees as a condition of employment] in its analysis of the 

union’s relationship with the state” when it determined the State and union both 

acted under the color of law, “but only the fact that the state was ‘deducting fair-

share fees from the employees’ paychecks and transferring that money to the 

union.’” Polk v. Yee, 481 F. Supp. 3d 1060, 1068 (E.D. Cal. 2020). These deductions, 

whether explicitly compelled as a condition of employment or compelled through 

Case: 20-55643, 05/12/2021, ID: 12111163, DktEntry: 34, Page 12 of 29



8 

 

some other procedure or custom (as they are here), are much more than insignificant 

“ministerial” tasks. They constitute compelled political speech.5 

Lugar’s first prong was satisfied, for example, in Roberts v. AT&T Mobility, 

LLC, in which “AT&T exercised its federally created right to compel arbitration 

under the [Federal Arbitration Act], and undoubtedly the State was responsible for 

the statute”, despite the fact that government did not require or compel arbitration 

agreements; nor did it require parties to enforce them. See 877 F.3d 833, 844 n.7 (9th 

Cir. 2017) (citing Lugar, 457 U.S. at 938) see id. at 842 (“[T]he FAA does not 

require parties to arbitrate when they have not agreed to do so.”). A party’s right to 

require arbitration did not originate in the arbitration agreement; it originated in the 

statute creating the right to require arbitration in lieu of going to court. Similarly 

here, AFSCME’s ability to require the government to deduct union dues from 

employees’ wages originates not in a dues deduction agreement, but in the statute 

empowering AFSCME to regulate State wage seizures. In other words, AFSCME’s 

ability to compel Quezambra to pay union dues resulted from its statutorily-created 

ability to instruct the State to deduct dues from employees’ wages pursuant to a 

procedural policy which requires the State to deduct dues from nonmember 

employees’ wages without their consent when AFSCME instructs it to do so.6 

 
5 Under Respondents’ reasoning, the First Amendment is violated if the State is 
responsible for acquiring consent to state dues deductions from its employees and 
fails to do so. But if the State delegates responsibility for acquiring that consent to a 
union, and the union fails to do so, it somehow does not violate the First Amendment. 
Gamesmanship like this is exactly the kind of “abuse” the Supreme Court intended 
to stop when it overruled Abood. See Janus, 138 S. Ct. at 2460. 
6 There also had to be state action in Leonard v. Clark, even though government did 
not compel the contractual provision at issue in that case. See 12 F.3d 885, 885-88 
(9th Cir. 1993). Additionally, Quezambra is “challenging the enforcement of [a] 
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In Lugar, the court held with respect to Count One in that case that the 

defendant did act under the color of law because the defendant “jointly engaged with 

state officials in the prohibited action.” Lugar, 457 U.S. at 941. Here, AFSCME 

jointly engages with the State – pursuant to the State’s policy of deducting 

unauthorized dues from nonmembers when a union instructs it to – when it instructs 

the State to deduct unauthorized dues from employees’ wages, notwithstanding the 

statute’s requirement for authorization. See infra at 21-22; see also Lowary v. 

Lexington Local Bd., 704 F. Supp. 1430, 1449 (1987), further proceedings, 704 F. 

Supp. 1476 (N.D. Ohio 1988), aff'd in part, rev’d in part, 903 F.2d 422 (6th Cir. 

1990) (rejecting argument that government (and government policies) are not liable 

because the public employer simply does what the union instructs, because “[t]he 

union’s duty, after all, is derivative to the fact that the employer is a governmental 

actor.”). Quezambra challenges this procedural policy and the resulting unlawful 

deductions.  

2. AFSCME can fairly be said to be a state actor. 

AFSCME is a state actor when it instructs the State to deduct dues from 

Quezambra’s wages knowing that, notwithstanding the statute’s requirement for 

authorization, the State’s policy is that it must do so even if Quezambra did not 

 
contract with the government,” RAB, 36; specifically, Art. 2, Sec. 2 of the CBA 
(ER-25), which requires government dues deductions and delegates regulation of 
such deductions to AFSCME. Moreover, in neither Lugar, 457 U.S. at 923-26, nor 
any of the property or wage seizure cases Quezambra cited at AOB, 23 n.17, did the 
government require the plaintiffs to sign the private agreements that created the debt 
the defendants were seeking to satisfy through government seizure procedures; nor 
did government require the seizures absent an agreement which allegedly authorized 
the seizures.  
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authorize the deductions. As in Janus v. AFSCME, Council 31, AFSCME “ma[de] 

use of state procedures with the overt, significant assistance of state officials” to 

compel Quezambra to fund its political speech. See 942 F.3d 352, 361 (7th Cir. 2019) 

(taking up Janus on remand (“Janus II”)); see also AOB, 20-26. 

Respondents’ insistence on analogizing the instant case to Belgau v. Inslee, 

975 F.3d 940 (9th Cir. 2020) is misplaced, see RAB, 20, 24-26, 29; SAB, 19-20, 25, 

because this Court based its ruling in Belgau on the premise that “[a]t bottom, 

Washington’s role was to enforce a private agreement.” Id. at 949. Here, Quezambra 

was at all times a nonmember and there was never a private agreement to enforce. 

The fact that payroll deductions “pursuant to Employees’ authorizations” is simply 

an “administrative task” which “implements [a] private agreement” and “does not 

render Washington and [AFSCME] joint actors” is entirely inapplicable where no 

such authorization exists and “dues” are deducted from nonmembers. Id. at 948 

(discussing joint action test) (emphasis added).7 Similarly, it is irrelevant that Janus 

“in no way created a new First Amendment waiver requirement for union members 

before dues are deducted pursuant to a voluntary agreement”, see RAB, 24 n.10 

(citing Janus, 975 F.3d at 952), because Quezambra was never a union member and 

never executed a “voluntary agreement” to pay union dues. Under Janus, the State 

had a duty to protect Quezambra’s right as a nonunion employee against compelled 

political speech, but delegated that duty to a private party (which failed to do so). 

See AOB, 26-27 (discussing the public function test) (citing West v. Atkins, 487 U.S. 

 
7 The State’s deductions were compelled union dues, not mere “transmi[ssion of] 
dues payments.” See RAB, 24  
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42, 56 (1988)).8 See e.g., Weaver v. University of Cincinnati, 758 F. Supp. 446, 451 

(S.D. Ohio 1991) (public employers “owe[] a duty to its non-union employees to 

assure that [the law] will not permit the Union to deprive them of their rights under 

the” First Amendment.).  

Respondents also claim the State only offered “mere approval,” 

“acquiescence,” or “permission” of a “private choice.” See RAB, 25-26; SAB, 24. 

But no such “private choice” exists here, unless Respondents cynically refer to 

AFSCME’s “private choice” to forge Quezambra’s signature and compel her to fund 

its political speech. Here, “the decision to deduct dues from [Quezambra’s] payrolls” 

was not “made by concededly private parties”; nor did the decision to deduct dues 

“depend[] on judgments made by private parties without standards established by 

the State.” Belgau, 975 F.3d at 947; see RAB, 29. Quezambra played no part in “the 

decision to deduct dues” from her wages. The two parties involved in the decision 

to deduct dues from Quezambra’s wages were AFSCME and the State. See Janus, 

138 S. Ct. at 2486 (both “States and the public-sector unions” may not compel union 

dues or fees) (emphasis added). Indeed, it is difficult to conceive of a scenario which 

involved more “standards established by the State.” Government authorized the State 

to make union dues deductions from its employees’ wages (Cal. Welf. & Inst. Code 

§§ 12301.6(i)(2)); government established the policy of delegating the regulation of 

State wage seizures to a union (Cal. Gov’t Code § 1157.12(b)); government seizes 

 
8 Quezambra argues ensuring nonunion employees “will actually enjoy government 
employment free of compelled political speech” is a public function, AOB, 26-27, 
not that simply “paying public employees”, or maintaining records of or disputing 
union membership are public functions. RAB, 22-23; SAB, 25-26. 
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dues from employees’ wages (not the union); government established no mechanism 

for itself to unilaterally stop or rectify unauthorized deductions from nonmembers’ 

wages and the compelled political speech which results. Government is involved 

every step of the way, from passing legislation to agreement in the CBA to actually 

making the deductions to forwarding the wages to a union. None of this procedure 

could be established “without standards established by the State.” (See National 

Rifle Association analogy at AOB, 34).  

Moreover, compelled political speech, something the Supreme Court labeled 

“tyrannical” and “sinful”, Janus, 138 S. Ct. at 2464, cannot be dismissed as an 

insignificant “administrative” or “ministerial” obligation.” See AOB, 15-17.9 

Respondents have it backwards when they claim that Quezambra must show that 

“[Cal. Welf. & Inst. Code § 12301.6(i)(2) converts the Union’s dues deductions into 

government wage seizures”, see SAB, 27 (discussing governmental nexus test) 

(emphasis added), because the union does not deduct union dues (only the 

government does). Thus, it is Respondents that must show unauthorized government 

seizures of union payments from nonmembers’ wages are somehow converted into 

insignificant “ministerial” tasks due, not to a voluntary membership agreement, but 

an act of fraud.  

 
9 Respondents never address Quezambra’s argument that it is not an “internal 
membership policy” when government agrees to deduct dues – particularly without 
consent – or for a union to set its own standard for what constitutes consent to 
government dues deductions from nonmembers (because that standard was 
established in Janus under the First Amendment, see 138 S. Ct. at 2486). See AOB, 
15-17. Knox v. Westly is inapposite because, unlike here, the plaintiff in that case 
was a voluntary union member against whom the union applied its own membership 
policies (a special assessment). 2006 WL 2374763, at **3-5 (E.D. Cal. Aug. 16, 
2006) (RAB, 25).  
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The law here does much more than simply “authorize[] private parties to 

undertake actions.” SAB, 27. Here, the government makes the seizures, unlike the 

cases cited supra at 6 n.4, in which private parties undertook the seizures. Like in 

Jackson v. Galan, the State Controller here was a “State official[] acting pursuant to 

a state statute” when it deducted dues from Quezambra’s wages pursuant to the 

State’s policy of following AFSCME’s instructions. See 868 F.2d 165, 167-68 (5th 

Cir. 1989); see also supra at 4-6; contra RAB, 27 n.13. See also Sniadach v. Family 

Fin. Corp. of Bay View, 395 U.S. 337, 338-39 (1969) and North Ga. Finishing, Inc. 

v. Di-Chem, Inc., 419 U.S. 601, 603 (1975), in which government seized wages 

pursuant to statute upon the request of a private actor. See AOB, 23 n. 17.10 

Even if it is constitutional for a state to delegate to a union the regulation of 

union dues deductions (which it is not under Hudson, see infra at 20), the State need 

not explicitly require the unconstitutional conduct “as a condition of employment”; 

it need only “facilitate[] unconstitutional conduct through its involvement with a 

private party” to be “recognized as a joint participant in the challenged activity.” 

Naoko Ohno v. Yuko Yasuma, 723 F.3d 984, 996 (9th Cir. 2013). It is difficult to 

conceive of a scenario in which the government could do more to “facilitate 

unconstitutional conduct.” See also supra at 11. The State established the policy of 

seizing its employees’ wages based on the exclusive instructions of a self-interested 

union and without any ability to stop or rectify unauthorized seizures from 

 
10 Blum v. Yaretsky, 457 U.S. 991 (1982), (RAB, 25), and McKeesport Hosp. v. 
Accreditation Council for Graduate Med. Educ., 24 F.3d 519 (3d Cir. 1994) (RAB, 
25), are not analogous because the plaintiff in neither case challenged a state’s 
procedure. See Blum, 457 U.S. at 1003; McKeesport, 24 F.3d at 522.  
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nonmembers despite knowing that unauthorized deductions compel nonmembers “to 

furnish contributions of money for the propagation of opinions which [they] 

disbelieve[]…”. Janus, 138 S. Ct. at 2464.  

Moreover, without state payroll deductions, AFSCME would have 

“significant difficulties” collecting its own dues from the employees’ bank accounts. 

Ysursa v. Pocatello Educ. Ass’n, 55 U.S. 353, 359 (2009). These “significant 

difficulties” increase tenfold when the deductions are unauthorized, as they were 

here (including liability under federal bank fraud statutes and identity theft laws). 

Yet, these “significant difficulties” are overcome by the State’s “significant 

assistance” with payroll deductions, Ohno, 723 F.3d at 996, saving AFSCME money 

and potential civil and criminal liability under state and federal law – exactly the 

kind of “assistance” required for state action. See AOB, 22-23. As the Supreme 

Court noted in Lugar: Sniadach, North Georgia, and Mitchell, cited supra at 12-13, 

are cases in which “state agents aided the creditor in securing the disputed property.” 

See Lugar, 457 U. S. at 933. Similarly here, it is undisputed that the state “aided” 

AFSCME in securing (through wage deductions) the disputed wages. 

Far from relieving Respondents of constitutional liability, the State’s policy 

of deducting union dues from nonunion employees’ wages without consent based 

only on a union’s instructions and “without inquiry into the merits” of the alleged 

authorization actually “facilitates” unconstitutional conduct and violates the First 

Amendment. See RAB, 25-26 (citing Belgau, 975 F.3d at 948).11 See supra at 11, 

 
11 Respondents’ attempt to refute Quezambra’s observation that the union in Janus 
“could absolve itself and the State of § 1983 liability by forging Mark Janus’ name 
on a union membership agreement” is unpersuasive. See SAB, 17 n.9; AOB, 19, 22 
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20. Regardless, “the underlying act[] that [Quezambra] contends constituted the core 

violation of [her] First Amendment rights” is not a forged piece of paper but, rather, 

the defective procedural policy. As in Tsao v. Desert Palace, Inc., AFSCME became 

a state actor when it “invoked the authority of the state when engaging in the conduct 

at issue”, i.e., when it directed the State to seize Quezambra’s wages. See AOB, 25-

26.12 

In the end, “…when a public employer assists a union in coercing public 

employees to finance political activities, that is state action; and when a private entity 

such as a union acts in concert with a public agency to deprive people of their federal 

constitutional rights, it is liable under section 1983 along with the agency.” Chicago 

Teachers Union Hudson, 743 F.2d 1187, 1191 (7th Cir. 1984). The compelled 

speech need not be explicitly required in a statute as a condition of employment. 

 
n.16. A plaintiff employee would not “be able to challenge the mandatory scheme”, 
SAB, 17 n.9, because the public employer in that scenario would not have applied 
the mandatory agency fee statute to the employee. Instead, according to 
Respondents’ argument, the State deducted dues pursuant to an alleged “particular 
private agreement” between the employee and the union (likely required by law to 
establish union membership and authorized dues deductions), and the State’s 
“mandatory indifference to the underlying merits” of the allegedly forged agreement 
supposedly removes any “joint action.” See RAB, 25. Thus, under Respondents’ 
reasoning, a First Amendment claim would be foreclosed because the issue of 
whether the signature is a forgery would have as its source a “particular private 
agreement” between the union and the employee. Therefore, no federal claim exists 
so long as a union can point to a “private agreement” which might have authorized 
dues deductions – even a forged agreement. 
12 Respondents’ attempt to distinguish Tsao is unpersuasive because they simply 
repeat the District Court’s flawed reasoning, see RAB, 28 n.14, that “something 
more than invoking the aid of state officials to take advantage of state-created 
attachment procedures” is necessary to prove a private party is a state actor.l Lugar, 
457 U.S. at 942; AOB, 22-23, 25-26. Government participation in the union’s 
forgery is not necessary to show state action. This is also why, under the compulsion 
test, Quezambra need not show the State compelled AFSCME’s forgery. See RAB, 
29; AOB, 32. 
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There is more than one way to compel political speech. Respondents in this case 

have invented a new one and this Court should not let them get away with it.13 

B. Orange County is a state actor liable under § 1983 for the 
unauthorized, compelled nonmember union payments deducted from 
Quezambra’s wages. 

Respondents argue that Orange County (“the County”) is not liable for the 

compelled nonmember union payments deducted from Quezambra’s wages because 

the County’s “actions were not the proximate cause of [Quezambra’s] alleged 

injury”, and, in any event, the County was “not responsible for state law.” RAB, 37, 

38-41. However, by voluntarily adopting the policy of deducting union payments 

from its employees’ wages, see AOB, 35-36, the County became liable under § 1983 

because, by doing so, it exercised its discretion to adopt a procedure which violated 

the First Amendment as applied in Hudson and Janus. See infra at 19-22; Jordan v. 

City of Bucyrus, 739 F. Supp. 1124, 1126-27 (1990), further proceedings, 754 F. 

Supp. 554 (N.D. Ohio 1991) (holding “there is a definite imposition of a duty upon 

the municipality to assure the employees’ constitutional rights” when deducting 

union fees from employees). Additionally, application of this unconstitutional policy 

was entirely foreseeable because the County was certainly aware of the procedure 

prescribed by law when it adopted a policy of union payroll deductions.  

C. Quezambra has standing to seek prospective relief and her case is 
not moot. 

Respondents claim Quezambra lacks standing because the State stopped the 

compelled payroll deductions before she filed this lawsuit and that future compelled 

 
13 If Belgau does require the outcome Respondents claim, it should be overruled en 
banc at least insofar as it forecloses constitutional claims by nonmember employees 
whose signatures a union forged on a union membership card. 
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deductions are too speculative to confer standing. RAB, 42-45. However, while the 

threat of future injury must be “actual and imminent”, courts must not “employ too 

narrow or technical an approach” to its standing inquiry and must “reject the 

temptation to parse too finely, and consider instead the context of the inquiry.” See 

Davidson v. Kimberly-Clark Corp., 889 F.3d 956, 967 (9th Cir. 2018). 

Relevant here is the egregious nature of Respondents’ initial First Amendment 

violations. See id. (“Past wrongs, though insufficient by themselves to grant standing 

[for prospective relief], are evidence bearing on whether there is a real and 

immediate threat of repeated injury.”) (internal quotations omitted)). Knowing that 

unauthorized deductions constitute compelled political speech, the State still binds 

itself to seize employees’ wages based on the fraudulent demand of a private 

organization seeking to fund its political speech through government payroll 

deductions from nonunion employees’ wages. Respondents maintain that this 

procedure is lawful despite clear direction from the Supreme Court in Janus that 

states must not deduct union fees from the wages of its nonunion employees (like 

Quezambra) without satisfying the burden of acquiring “clear and compelling 

evidence” of affirmative consent in the form of a waiver. See Janus, 138 S. Ct. at 

2486. The State ignored the Supreme Court’s warning in Hudson that it is a fool’s 

errand to place employees’ constitutional rights in the hands of a union “which is an 

interested party, since it is the recipient” of the wages seized by the government. See 

Hudson, 475 U.S. at 308. It is disingenuous to belittle Quezambra’s fears of future 

harm as “too speculative” based solely on the plea of a union that it will not defraud 

her a second time. For even in the event of a second act of fraud by AFSCME – so 
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long as of the State looks the other way (as is its policy) – the State would still have 

to deduct fees from Quezambra’s wages under the current procedure, just as it did 

the first time – leaving Quezambra to again fend for herself against two of the richest 

and most intimidating entities in California, the government and AFSCME. 

Respondents argue that it cannot be presumed that AFSCME would (again) 

engage in unlawful conduct, citing Oregon State Police Officers Ass’n v. Peterson, 

979 F.2d 776, 777-78 (9th Cir. 1992). But it is unclear why they should enjoy such 

a presumption given the egregious nature of their violations. Moreover, this 

presumption typically applies to government officials, see id., at 778, and the 

government in this case follows the law when it deducts union fees from 

nonmembers’ wages upon AFSCME’s instructions. Also relevant is whether the 

challenged conduct is applied “to every citizen” in a plaintiff’s situation, which 

unlike in City of Los Angeles v. Lyons, 461 U.S. 95, 108 (1983), is true here because 

the State’s policy of deducting unauthorized fees from nonmembers applies to every 

employee if AFSCME demands the deductions. Future harm is also much more 

likely because Respondents maintain the procedure’s constitutionality. Cf. O’Shea 

v. Littleton, 414 U.S. 488, 498 (1974). 

An imminent threat of actual harm also exists because AFSCME’s future 

representations as to the legality of the deductions are untrustworthy and the State 

has no ability to prevent future unauthorized deductions. See Davidson, 889 F.3d at 

969-70 (“the threat of future harm may be the consumer’s plausible allegations that 

she will be unable to rely on the product’s advertising or labeling in the future…”.). 

Additionally, removing procedural safeguards may confer standing, as Respondents 
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have done here. See DBSI/TRI IV Ltd. Partnership v. United States, 465 F.3d 1031, 

1038 (9th Cir. 2006) (tenants renting low-income apartment units suffered an injury-

in-fact when the government changed their renting category and removed procedural 

safeguards, affecting their future ability to obtain housing).  

Quezambra’s claims are also not moot. “[V]oluntary cessation of challenged 

conduct does not ordinarily render a case moot because a dismissal for mootness 

would permit a resumption of the challenged conduct as soon as the case is 

dismissed.” Knox v. SEIU, Local 1000, 567 U.S. 298, 307 (2012). Respondents 

maintain the legality of the State’s procedure for union dues and fee deductions and, 

similar to Knox, “since [Respondents] continue[] to defend the legality of the 

[practice], it is not clear why [they] would necessarily refrain from collecting similar 

fees in the future.” Id. “As long as the parties have a concrete interest, however small, 

in the outcome of the litigation, the case is not moot.” Id. at 307-08. 

D. Respondents violated Quezambra’s First Amendment rights by 
deducting union dues from her wages without authorization, and by 
imposing on her a defective union dues deduction procedure 
controlled entirely by AFSCME.14 

At this juncture, it is undisputed that the State deducted money from a 

nonunion public employee’s (Quezambra) wages without her authorization and 

remitted it to AFSCME to spend on its political speech. See AOB, 2-6. These 

deductions violate Janus, in which the Supreme Court clearly provided that states 

must not deduct “any” kind of union payment from the wages of nonunion 

 
14 The District Court never reached the merits of Quezambra’s claims, see ER-5-19, 
but Quezambra includes this section out of an abundance of caution in response to 
Respondents’ arguments at RAB, 29-34; 41, and SAB, 28-29. 
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employees (like Quezambra) without “clear and compelling evidence” of affirmative 

consent in the form of a waiver. See Janus, 138 S. Ct. at 2486. “Any” certainly 

includes statutory gamesmanship which delegates the consent requirement in Janus 

(a waiver) to a private party. See AOB, 12-13. Quezambra was never a union 

member and never authorized the State’s deductions. Even under this Court’s narrow 

application of Janus to only “nonmembers who were not asked and not required to 

consent before the fees are deducted”, Belgau, 975 F.3d at 950, Quezambra squarely 

fits into this description. See ER-34-35 (“…neither the State nor the Union solicited 

her to join the union…” and she never consented to dues deductions). 

Additionally, Respondents violated the First Amendment by devising a 

procedure whereby the State seizes union fees from the wages of nonunion 

employees based exclusively on AFSCME’s instructions. This policy violates both 

Hudson and Janus. The policy violates Hudson because any procedure resulting in 

the deduction of union fees from nonunion employees’ wages cannot be controlled 

entirely by a union. See 475 U.S. at 301-02, 303, 308 (1986); see Complaint, ¶¶ 62-

67, ER-42-43. (Hudson also invalidates dues deduction procedures applicable to any 

employee having her constitutional rights infringed, e.g., through exclusive 

representation.) This procedure violates the First Amendment regardless whether the 

deductions from Quezambra’s wages were properly authorized. See Knight and 

Lowary, cited supra at 6; see also Hudson v. Chicago Teachers Union, 922 F.2d 

1306, 1314 (7th Cir. 1991) (the plaintiff’s “mistakenly equate [] the adequacy of the 

notice with the accuracy of the fee assessment.”).  
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The State’s policy of deducting union fees from nonunion employees’ wages 

without authorization when the union instructs it to do so also violates Janus because 

states cannot deduct union fees from nonunion employees’ wages without “clear and 

compelling evidence” of affirmative consent in the form of a waiver. See Janus, 138 

S. Ct. at 2486. The State’s procedural policy requires such deductions absent any 

evidence of authorization whatsoever, in violation of the principle that “the burden 

of proving the validity of a waiver of constitutional rights is always on the 

government.” Moran v Burbine, 475 U.S. 412, 450 (1986) (emphasis in original).  

The First Amendment requires more from the State with respect to protecting the 

rights of nonunion employees such as Quezambra. See Payroll Deductions for 

Public Sector Employees, Off. of the Att’y Gen., Op. No. 2020-5, 2020 WL 4209604 

(Ind. A.G. June 17, 2020); Application of the United States Supreme Court’s Janus 

Decision to Public Employee Payroll De-ductions for Employee Organization 

Membership Fees and Dues, Att’y Gen. of Tex., Op. No. KP-0310, 2020 WL 

7237859 (Tex. A.G. May 31, 2020); First Amendment Rights and Union Due 

Deductions and Fees, Off. of the Att’y Gen., 2019 WL 4134284 (Alaska A.G. Aug. 

27, 2019). 

The State’s policy of deducting union fees from nonunion employees’ wages 

upon AFSCME’s instruction applies despite the statute’s requirement that 

employees authorize the deductions because the State must deduct union fees from 

nonunion employees’ wages without their authorization when a union instructs it to 

do so. This policy exposes the statute’s requirement for prior authorization to be a 

pretext: the State cannot enforce the requirement to, in fact, prevent unauthorized 
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fee deductions. Further, the First Amendment violation caused by compelled fees 

cannot be undone by the union’s production of an authorization card after an 

employee objects, see Cal. Gov’t Code § 1157.12(a), because unions cannot use 

nonmembers’ money “even temporarily, to finance ideological activities…”. See 

Knox, 567 U.S. at 312.15 Regardless, this provision unconstitutionally reverses the 

presumption against the waiver of constitutional rights by placing the burden of 

disproving a waiver on the employee. See Johnson v. Zerbst, 304 U.S. 458, 464 

(1938) (courts must “indulge every reasonable presumption against waiver of 

fundamental constitutional rights.”); Moran, 475 U.S. at 450 (“…the burden of 

proving the validity of a waiver of constitutional rights is always on the 

government.”) (emphasis in original). 

 
II. CONCLUSION 

This Court should reverse the District Court’s decision and remand this case 

for determination of Appellant’s federal and state claims on their merits. 

 

  

 
15 Cal. Gov’t Code § 1153(f) (which allows the State to decline to make a deduction) 
apparently only applies after an employee disputes an alleged authorization, given 
Cal. Gov’t Code § 1157.12(a)’s more specific requirement that the State rely on 
AFSCME’s instructions regarding deductions. 
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