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LOCAL RULE 7-1 CERTIFICATION
Plaintiff filed this Motion contemporaneously with its Complaint because time is of the
essence in light of the January 1, 2026 effective date of the challenged law. As explained below,
irreparable harm will start accruing as soon as the law takes effect. Accordingly, Plaintiff’s
counsel will confer with Defendants’ counsel once they are identified. Plaintiff anticipates that
that Defendants will oppose this Motion.
MOTION
Pursuant to Federal Rule of Civil Procedure 65, the Freedom Foundation respectfully
moves the Court for a preliminary injunction that prevents Attorney General Rayfield, the Oregon
Employment Relations Board, Adam Rhynard, Shirin Khosravi, and Benjamin O’Glasser
(together, the “State Defendants”), along with the Oregon AFSCME Council 75, Oregon AFSCME
Council 75, AFL-CIO Local 2064, SEIU Local 503, OPEU, Oregon Education Association
(“OEA™), and Oregon School Employees Association (“OSEA”) (together, the “Union
Defendants™), including each Union Defendant’s or State Defendant’s officers, agents, servants,
employees, attorneys, and all persons acting in active concert or participation with any of them,
from enforcing 2025 Oregon Session Law Chapter 307 against the Freedom Foundation and from
bringing any civil enforcement actions under Chapter 307 against the Freedom Foundation. This
motion is supported by the memorandum below, the declaration of Jason Dudash and supporting
attachments, and pleadings on file in this case.
INTRODUCTION
This lawsuit challenges the latest joint effort by states and public-sector unions to undermine
and countermand the Supreme Court’s decision in Janus v. AFSCME, Council 31, 585 U.S. 878

(2018). In Janus, the Supreme Court held that requiring public-sector employees to pay agency
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fees to public-sector unions and to thereby subsidize objectionable speech violates the First
Amendment. That decision finding mandatory dues unconstitutional unleashed a robust debate
over voluntary membership, i.e., whether individuals should keep paying sizeable union dues or
instead opt out and accrue sizeable savings. Plaintiff Freedom Foundation—a non-profit
organization with roots in the Pacific Northwest that has since spread nationwide—has vigorously
participated in that debate. The Foundation’s core mission is to educate public-sector employees
about Janus and to empower employees who no longer wish to see their hard-earned money spent
by public-sector unions to opt out of union membership. Those efforts, accomplished through
mailing campaigns and other outreach, have proven enormously successful. With the
Foundation’s assistance, hundreds of thousands of employees throughout the United States have
opted out of union membership in recent years, including over 30,000 employees in Oregon
alone—allowing those Oregon employees to save (and causing their unions to lose) more than
$100 million.

These efforts have not gone unnoticed by public-sector unions. Unfortunately, rather than
meeting speech with more speech, some public-sector unions have reacted to the Freedom
Foundation’s effective speech by seeking to suppress it altogether. This litigation concerns the
latest such gambit in Oregon. In June 2025, public-sector unions successfully convinced Oregon’s
legislature to enact a law that the unions themselves had drafted—House Bill 3789 (HB 3789),
later enrolled as Chapter 307—which empowers those very unions to bring private lawsuits against
individuals or entities that allegedly “impersonate” union representatives. Chapter 307, however,
is no ordinary anti-deception law—Ilaws that historically have been comprehensive and content-
neutral, rather than targeted to one side of an ongoing debate. Deviating from that traditional,

content-neutral model, the proponents of Chapter 307—which takes effect January 1, 2026—

PLAINTIFF’S MOTION FOR
A PRELIMINARY INJUNCTION PAGE 2
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drafted and supported it based on the alleged theory that the Foundation’s communications
informing public-sector employees about their constitutional opt-out rights actually deceived
employees into believing that the communications came from the unions themselves. To combat
this purported problem, Chapter 307 authorizes public-sector unions to sue their chief organized
adversary in this ongoing and constitutionally necessary debate and to collect a $6,250 bounty for
each piece of offending mail or email sent by the Foundation. The upshot is that the Foundation
faces potential civil liability to the tune of nearly $1 billion just for sending a single piece of
“unlawful” mail to every public employee in Oregon after January 1.

The Constitution does not tolerate this blatant attempt to skew an ongoing and
constitutionally necessary debate, and this Court should preliminarily enjoin Chapter 307 as
applied to the Freedom Foundation as an ongoing and obvious affront to the First Amendment.
The Foundation is exceedingly likely to succeed on the merits—Chapter 307 is unconstitutional
several times over—and the other factors support preliminary relief. Chapter 307 draws
unjustified content- and viewpoint-based distinctions; it targets core political advocacy; it coerces
speakers to alter their messages with source-identifying disclaimers; and it is impermissibly vague.
More broadly, it impermissibly picks sides in a debate in which the First Amendment itself requires
the government to remain neutral. The remaining equitable factors strongly support more speech,
not less speech, as this litigation proceeds. The Foundation’s loss of constitutional freedoms is
irreparable, and Oregon has no legitimate interest in enforcing a law that violates the Constitution,
especially when neutral laws against deception remain on the books. Chapter 307 has already
forced the Foundation to add prominent and unwanted disclaimers to its materials and to alter its

schedule of sending the mailers that are the lifeblood of its advocacy. That state of affairs is

PLAINTIFF’S MOTION FOR
A PRELIMINARY INJUNCTION PAGE 3
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intolerable. The Court should preliminarily enjoin Chapter 307 and enable the Foundation to
resume its constitutionally protected speech without fear of ruinous liability.
BACKGROUND

A. The Freedom Foundation and Its Speech

Since the Nation’s earliest days, Americans have used handbills, flyers, and pamphlets to
disseminate ideas and rally support for social and political causes. Thomas Paine and other
revolutionaries circulated Common Sense to galvanize support for independence. See NCC Staff,
Thomas Paine: The Original Publishing Viral Superstar, Nat’l Constitution Ctr. (Jan. 10, 2023),
https://perma.cc/9CAT-V4IN. Abolitionists launched the Nation’s first direct-mail campaign in
the 1830s, using the postal system to send anti-slavery pamphlets. See Nancy Pope, America’s
First Direct Mail Campaign, Smithsonian (July 29, 2010), https://perma.cc/Y5Y5-ATEZ. And in
the 20th century, suffragettes distributed leaflets and postcards urging the public to support “Votes
for Women.” See Woman Suffrage Postcard, Nat’l Museum of Am. History, https://perma.cc
/GIJU3-CY6F (last visited December 31, 2025). The First Amendment’s protections “necessarily
embrace[] pamphlets and leaflets” and the like, which speakers have long wielded as “historic
weapons in the defense of liberty.” Lovell v. City of Griffin, 303 U.S. 444, 451 (1938).

That tradition is especially rich in the labor context. For over a century, unions and their
critics have used mailers and handbills to persuade workers and to shape the debate over wages,
working conditions, and union representation. Pro-labor forces distributed pamphlets to educate
workers about the benefits of unionization and to call for strikes. See General Strike Call and
Stoppage!, Kheel Ctr. ILGWU Collection (Cornell Univ. ILR Sch.), https://perma.cc/W6K6-
QT8Q; Broadsides, Kheel Ctr. ILGWU Collection (Cornell Univ. ILR Sch.), https://perma.

cc/84RK-CL7G. By contrast, labor skeptics circulated their own flyers arguing against

PLAINTIFF’S MOTION FOR
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unionization and criticizing union leadership. See NLRB v. Gissel Packing Co.,395 U.S. 575, 588-
89 (1969) (describing pamphlets). That back-and-forth of speech and counter-speech reflects the
First Amendment’s premise that civic disputes are best resolved through the marketplace of ideas
rather than government favoritism. Thus, when states use legislative fiat to skew that longstanding
debate over labor relations, courts (including the Supreme Court) have not hesitated to strike down
those efforts under the First Amendment. See, e.g., Police Dep’t of Chicago v. Mosley, 408 U.S.
92 (1972); Thornhill v. Alabama, 310 U.S. 88 (1940).

The Freedom Foundation has been an active participant in this rich historical debate by
using mailers and the digital medium to advance its mission. Established in 1991 in Washington
state, the Foundation exists to promote free markets and limited, accountable government. See
Decl. of Jason Dudash 92. It does so in part by educating public-sector employees about their
workplace and constitutional rights and by encouraging them to exercise their constitutional right
to opt out of public-sector unions. See id. 492-3. The essential tools that the Foundation uses to
accomplish that goal are direct-to-union-member mailers, billboards, and speech on online
platforms. See id. 93.

B. Janus and the Post-Janus Legal Landscape

The legal principles governing public-sector unions changed dramatically in 2018 when
the Supreme Court issued its decision in Janus. Janus involved a First Amendment challenge to
a state law requiring public-sector employees to pay certain union dues even if they did not join
the union and even if they objected to the positions that the union advocated. See 585 U.S. at 884-
86. In the course of holding that law unconstitutional, the Supreme Court reaffirmed that forcing
“individuals to mouth support for views they find objectionable violates [a] cardinal constitutional

command.” Id. at 892. Just as requiring individuals to affirm particular beliefs violates the First

PLAINTIFF’S MOTION FOR
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Amendment, so too do laws “[c]ompelling a person to subsidize the speech of other private
speakers.” Id. at 893. The Supreme Court thus struck down the state law at issue and admonished
that “States and public-sector unions may no longer extract [union dues] from nonconsenting
employees.” Id. at 929. Instead, unions may collect such fees only when “the employee” waives
her First Amendment rights by “affirmatively consent[ing] to pay” those dues. Id. at 930.

After Janus, the Freedom Foundation doubled down on its efforts to educate public-sector
employees about their constitutional prerogative not to subsidize public-sector unions and to assist
those same employees to exercise their opt-out rights. Among other things, the Foundation
launched an initiative called “Opt Out Today” to inform public-sector employees about when and
how they could leave their unions, along with the amount of money that they could save by opting
out. See Dudash.Decl.q7. The Foundation also continued to send materials directly to public-

sector employees, such as the “St. Paddy’s Day” mailer below:

Front Back

4¢ Save money and

ifuhli: an_lp_tnyr.n_s

L

Dudash.Decl.5 (attachment 1). The mailer informs members of one public-sector union in
Oregon—SEIU Local 503—that they can save hundreds of dollars by opting out, and it includes a

pre-addressed reply mailer that the union member can sign and send to the Foundation (which will
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then transmit her opt-out form to the union) in order to resign her union membership. See id. The
mailer identifies that it is from “Freedom Foundation,” and the opt-out form specifies that the
signee authorizes “the Freedom Foundation” to transmit the form on the signee’s behalf. Id.

The Freedom Foundation has also regularly distributed other mailers educating members about
how much they paid annually in union dues. The “Check” mailer uses a mockup of a check to

illustrate the potential savings to union members if they exercise their opt-out rights:

Front Back

Povential Limidted Timeframe Motiee Dhate: (224
Cantact phone: (LRSI pas W oTE
Hespand by (U 5

Immediate respune tn i
Nutice Rigoested

URGENT NOTICE

Attention:

Parsuani to the landmark decision rendened by the Uniied Statrs: Supresse Court n Jenus « AFSCME [H18),
this cormespondence serves i

greernment empiovee may add to ey mpual salary, In ooder (e seee this fnsncal neficial appartunty,
we kindly reqaest you o compiste the enclnsed form and setmm f via the pre-sddvessed posage-uld envelape
provided heren

This apportssy may be tme sermuve for sem unos membhers die 1 poiesiial “wisdow pesied” lnguage il
o0 e unem's manbenshep cand. colleciive berpuinng agreemen, or in el s

T expeddity this proces, we alfer multiple avesses for sislstance. You may eogape with  comumer wrvice

Shiongs gl riber canfication or immandiste action, we stroegly recossmmend emploving one of the
aivrementioned chasnels of communication

2 s
Emplaywt
TH 1) FRiquested respomse by: 4ISZI0Y scam
i
. P
Fisprataniation of Ome Yoar of Linon Duse b . - o
Tolta $800.00 | b —— =
Guiae of TR AN [ se [—— FR—
Sigrantir nequrnd dor mdmmigton =

Dudash.Decl .6 (attachment 6). Like the St. Paddy’s Day mailer, the Check mailer informs union
members that they have a constitutional right under Janus to opt out of paying union dues and
gives them an opt-out form to sign and return to the Freedom Foundation. The envelope (not

pictured) identifies the “Freedom Foundation™ as the source of the communication. See id.
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The Freedom Foundation also maintains the Opt Out Today website to provide further
information to union members and additional opt-out assistance. Some mailers, moreover, have
included QR codes that direct union members to the Foundation’s Opt Out Today website, see,
e.g., Dudash.Decl.q5 (attachment 3), where they can complete an opt-out form tailored to their
specific union. The website below—which is specific to members of the Oregon School

Employees Association (OSEA)—is illustrative:

‘oo ¢ 0 0

(}mm States  Local Union Optiens  Opt Out Window  Ambassador Pregram. About  Dues Calevlater  Contact  Q

OREGON SCHOOL EMPLOYEES

Association

OSEA

BEFOHRE ¥OU PROCEED — Pleass snsare you aie a membei of the QSEA [Oregan
School Employees Association) as its ramefacronyr is semdar to GEA (Oregon
Eduication Assaciabon)

1, Enter your infermatsen into the fom below and click “submir

7. On the next page, ek the link o open your cestamized form. You will alsa
receive an emad with & lnk ts pouw form

3, Print the fomm. if you check the appeopriate box below. we'll mail you a copy
of the fomn.

4. Sign and date the form,
5. Mail the completed fanm to the OSEA at the address at the top of the form
Wie highly recammiend sanding it via certified mail.

Dudash.Decl .7 (attachment 7).

The Freedom Foundation’s outreach to public-sector employees has proven remarkably
effective. Since 2018, the Foundation has helped over 250,000 public employees across the Nation
opt out of their union. See Dudash.Decl.q4. Those opt outs have saved public employees over
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$700 million in dues. Id. In Oregon alone, the Foundation has assisted over 30,000 public-
sector employees leave their unions, saving them more than $100 million in dues. See id.

C. Oregon Enacts Chapter 307

Of course, every dollar that a public-sector employee saves on dues is a dollar that the
public-sector union does not receive in dues. Unions thus have powerful financial incentives to
deter opt outs—and to silence organizations like the Freedom Foundation that educate union
members about their constitutional rights and the process for effectuating those rights.
Hemorrhaging members and dues revenue, and unable to convince many public-sector employees
of the value of maintaining union membership on the merits, public-sector unions—including
Defendants AFSCME Council 75, SEIU Local 503, OSEA, and the OEA —turned to the Oregon
legislature for help.

Enter House Bill 3789—Iater enrolled as Chapter 307—which the Oregon legislature
passed and the governor signed in June 2025. As of January 1, 2026, that legislation makes it
illegal “for any person to falsely impersonate a union representative.” 2025 Or. Laws, ch. 307,
§1(2). An entity commits that offense if it uses:

fraud or misrepresentation to make a verbal or written communication that purports
to be authorized or otherwise approved by a labor organization but that has not, in
fact, been authorized or approved by the labor organization, with the intent to
undermine or interfere with the operations of the labor organization, or otherwise
negatively impact the labor organization.

§1(1)(c). Chapter 307 defines “[fJraud or misrepresentation” to mean “the intentional
misrepresentation or misstatement of a material fact, concealment of or failure to make known any
material fact, or any other means by which misinformation or a false impression knowingly is
given.” O.R.S. §677.188(1); see §1(1)(d) (incorporating O.R.S. §677.188). The law in turn

defines a “labor organization” as “any organization that has as one of its purposes representing
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employees in their employment relations with public employers.” O.R.S. §243.650(13); see
§1(1)(b) (incorporating O.R.S. §243.650). Chapter 307 creates a private cause of action for union
representatives “alleging a violation” of the law. §1(4)(a). Unions that sue may seek damages “in
an amount of $6,250 per incident in any action in which the plaintiff establishes that the defendant
falsely impersonated a union representative.” §1(4)(b).

Though dressed up in the language of an anti-deception statute, Chapter 307 designedly
chills speech and skews the debate in ways that neutral anti-deception laws—which were already
on the books long before Chapter 307’s enactment—do not permit. See, e.g., O.R.S. §165.815.
For example, criminal impersonation requires a jury to find proof of injury, an intent to deceive a
third party, and that a reasonable person in the shoes of that third party would believe that she is
speaking with the impersonated individual. See id.; see also id. §30.863 (granting a civil action
for compensatory damages to individuals harmed by criminal impersonation). More important,
neutral anti-impersonation statutes apply equally to participants on both sides of ongoing debates
on all manner of contentious issues from access to abortion clinics to labor unions to statewide
referenda. Chapter 307, by contrast, requires far less proof, features fewer procedural protections,
and applies to only one side of the debate. It is written in a way that plainly chills far more speech
on one side of the debate and would allow public-sector unions to target entities like the Freedom
Foundation merely for informing public-sector employees about their constitutional rights.

That is no accident. During committee hearings, legislators candidly identified the “legal
team behind the bill” as a law firm that represents labor unions. See Oregon State Legislature, H.
Comm. on Labor & Workplace Standards, at 48:26-48:29, 51:38-51:57 (Mar. 31, 2025),
https://tinyurl.com/ywwub64m. Legislative proponents urged passage of Chapter 307 as a

response to communications distributed by ‘“anti-union” and “union busting” organizations.
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Oregon State Legislature, S. Comm. on Labor & Business, at 45:45-45:50, 46:57-47:04 (May 8,
2025), https://tinyurl.com/5xmrjbwj; Oregon State Legislature, H. Comm. on Labor & Workplace
Standards, at 1:20:30-1:21:10 (Mar. 10, 2025), https://tinyurl.com/mr8ksc8c.

In fact, they focused solely and wholly on the Freedom Foundation’s mailers. Lawmakers
remarked that “the Freedom Foundation was singled out by name multiple times” during
committee hearings, Oregon State Legislature, House Chamber, at 3:06:26-3:06:36 (Apr. 10,
2025), https://tinyurl.com/43beckjk, and the only evidence of so-called impersonating
communications that proponents could muster came in the form of mailers from the Foundation,
see, e.g., Oregon State Legislature, H. Comm. on Labor & Workplace Standards, at 1:05:10-
1:06:17 (Mar. 10, 2025), https://tinyurl.com/mr8ksc8c; Oregon State Legislature, S. Comm. on
Labor & Business, at 46:10-46:20 (May 8, 2025), https://tinyurl.com/5xmrjbwj. Legislative
proponents identified the “Check” mailer reproduced above as an example of the purportedly
“deceptive fliers” that Oregon needed to outlaw. Oregon State Legislature, H. Comm. on Labor
& Workplace Standards, at 51:55-52:30 (Mar. 31, 2025), at https://tinyurl.com/ywwub64m.

They also pointed to the Opt Out Today website excerpted above as another justification
for enacting Chapter 307. See Oregon State Legislature, House Chamber, at 3:41:41-3:43:25 (Apr.
10, 2025). And after one union official recounted mailers from the Freedom Foundation, he had a
simple request for the legislature: “tell them to stop.” Oregon State Legislature, H. Comm. on
Labor & Workplace Standards, at 1:05:10-1:06:17 (Mar. 10, 2025).

D. Chapter 307 Chills and Distorts The Foundation’s Speech

After reviewing Chapter 307, and in light of the considerable evidence that Oregon enacted
the law in response to the Freedom Foundation’s specific activities, the organization took several

steps to avoid exposure to liability. First, the Foundation added a prominent disclaimer that readers

PLAINTIFF’S MOTION FOR
A PRELIMINARY INJUNCTION PAGE 11



Case 3:25-cv-02451-MTK ~ Document 2  Filed 12/31/25  Page 20 of 49

must review and acknowledge before accessing the portion of the Opt Out Today website that

provides information about public-sector unions in Oregon:

By visiting this website, www.OptOutToday.com, you understand and
agree that the communications made on this website do not purport to be
authorized or otherwise approved by a labor organization and have not
been authorized or approved by your union or any other labor
organization.

| Understand and Agree

Dudash.Decl.4[10. Second, the Freedom Foundation reluctantly decided not to distribute its

regularly scheduled mailers. See id. qY11-12. That includes (among others) the New Year’s
postcard depicted below that the Foundation intends to send in January 2026 to public-sector

employees in other states:

How would you rate
Yyour union this year?

Transparency

S
Terribie Amazing

Representation

in
N
=]
N Toribie Amazing
- Dues cost for 2025
Temribie Amazing
& No dues in 2026 could be .
&y
- I
N Temible Amazing!

}( Cut here and send card back

TAKE HOME A BIGGER CHECK

Opt Out Today:

Dudash.Decl 412 (attachment 8). The Foundation would have sent this postcard to public-sector
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employees that belong to the Union Defendants in Oregon but for Chapter 307. See id. The
Foundation made the decision not to distribute that postcard, along with the other regularly
scheduled mailers, based on its credible fear that those mailers would violate Chapter 307 and
subject the Foundation to liability. See id. 11-16.

That fear is particularly credible based on union correspondence that the Freedom
Foundation recently received in response to a FOIA request. Following Chapter 307’s enactment,
the Foundation requested information about public-sector employees working for Benton County.
See Dudash.Decl.q15 (attachment 10). After providing that information, Benton County officials
notified the employees about the Foundation’s FOIA request. See id. Union officials from
Oregon’s Local AFSCME Chapter likewise learned about the Freedom Foundation’s FOIA
request, warned its members that the Foundation “is an organization founded specifically to
eradicate public sector unions,” and stated that the Foundation will “attempt to get your home
address ... so they can send post cards.” Id. The AFSCME official asked members to pass along
any mailers from the Foundation that they received so that the union officials could “review” them.
Id. The union official further noted that “/w/e recently passed HB 3789 which prevents anyone
from impersonating a Union representative,” and he stated that some mailers from the Foundation
“are so similar to union materials that [they] could violate this new law.” Id.

The Freedom Foundation strongly desires to resume engaging in its constitutionally
protected speech and would not have made any of these changes but for Chapter 307 and the in
terrorem threat of civil liability and enforcement actions. See Dudash.Decl.q99-16. Specifically,
the Foundation would like to remove the disclaimer on its website. See id. §10. The Foundation
would also like to resume its mailing campaign—which, in 2025, involved approximately 35

tranches of mailers sent to an average of 53,000 public-sector employees who are members of the
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Union Defendants. See id. 994, 13, 16.

For example, in the past, the Foundation has sent the Check and St. Paddy’s Day mailers
depicted above to public-sector employees in Oregon. But for Chapter 307, the Foundation would
send substantially similar mailers to public employees who are members of the Union Defendants
in 2026 and on an ongoing basis in the following years. See Dudash.Decl.13. The Foundation
has also sent the “Voluntary Dues Notice” Letter depicted below to public-sector employees in

Oregon:

Letter

VOLUNTARY DUES NOTICE

(T EE]

Id. 95 (attachment 6). But for Chapter 307, the Foundation would send substantially similar
mailers to public-sector employees who are members of the Union Defendants in 2026 and on an
ongoing basis in the following years. See id. q13-14, 16.

In addition to those specific mailers, the Freedom Foundation would like to send numerous

creative and compelling opt-out messages themed around national holidays, tax-season savings
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opportunities, the anniversary of the Janus decision, union policies arbitrarily restricting when
members may successfully exercise their opt-out rights, and a variety of current events and other
cultural, political and ideological issues on an ongoing basis in the coming years to public-sector
employees throughout Oregon. See Dudash.Decl.q13. The Foundation, however, will abstain from
all of this activity starting January 1, 2026, and lasting as long as Chapter 307 remains on the
books. See id. 13, 16.
ARGUMENT

The Freedom Foundation is entitled to a preliminary injunction if it shows that (1) it is
likely to succeed on the merits of its claims, (2) it will likely suffer irreparable harm in the absence
of preliminary relief, (3) the balance of equities tips in its favor, and (4) an injunction is in the
public interest. See Stormans, Inc. v. Selecky, 586 F.3d 1109, 1127 (9th Cir. 2009). A
straightforward application of those factors confirms that a preliminary injunction is amply
warranted here. The Freedom Foundation is likely to succeed on the merits of multiple
constitutional challenges to Chapter 307, and the remaining factors follow as a matter of course.

L. The Freedom Foundation Is Likely To Succeed On The Merits.

Chapter 307 is unconstitutional for at least four reasons. First, it impermissibly draws
unjustified content- and viewpoint-based distinctions in violation of the First Amendment.
Second, it unconstitutionally burdens the Freedom Foundation’s right to speak on matters of vast
public importance. Third, it effectively compels speech by coercing the Foundation to alter its
communications by adding source-identifying disclaimers to the messages that it seeks to convey.
Finally, it is unconstitutionally vague, as its provisions fail to give the Foundation fair notice about

what conduct is unlawful. Each of these flaws is independently sufficient to justify preliminary
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relief. Together, they provide an overwhelming basis for this Court to hold that Chapter 307 likely
violates the Foundation’s constitutional rights.

A. Chapter 307 Unconstitutionally Discriminates Between Unprotected Speech
Based on Content and Viewpoint.

Chapter 307 violates the First Amendment several times over, including by drawing
impermissible content- and viewpoint-based distinctions. Chapter 307 does not neutrally prohibit
deception across the board. Rather, it singles out a narrow set of communications related to public-
sector unions and punishes only those communications intended to “undermine” or “negatively
impact” public-sector unions. In other words, Chapter 307 draws distinctions based on whether
the speech concerns public-sector unions (as opposed to private-sector unions) and leaves public-
union-favoring impersonation untouched. The First Amendment does not permit the government
to pick sides in an ongoing public debate in this manner—it does not, as Justice Scalia memorably
put it, “license one side of a debate to fight freestyle, while requiring the other to follow Marquis
of Queensberry rules.” R.A.V. v. City of St. Paul, 505 U.S. 377, 392 (1992).

1. The First Amendment prohibits persons acting under color of state law from restricting
“expression because of its message, its ideas, its subject matter, or its content.” Reed v. Town of
Gilbert, 576 U.S. 155, 163 (2015). “Content-based laws—those that target speech based on its
communicative content—are presumptively unconstitutional and may be justified only if the
government proves that they are narrowly tailored to serve compelling state interests.” Id. An
even “‘more blatant’ and ‘egregious form of content discrimination’” is viewpoint discrimination,
which occurs when the government regulates speech “based on ‘the specific motivating ideology
or the opinion or perspective of the speaker.”” Id. at 168. Chapter 307 impermissibly regulates

based on content and viewpoint.
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Chapter 307 regulates based on content because it “singles out particular content for
differential treatment.” Berger v. City of Seattle, 569 F.3d 1029, 1051 (9th Cir. 2009) (en banc).
The law prohibits communications that falsely “purport[] to be authorized ... by a labor
organization,” §§1(1)(c), (2), which is defined as “any organization that has as one of its purposes
representing employees in their employment relations with public employers,” O.R.S.
§243.650(13) (emphasis added); see §1(1)(b) (adopting O.R.S. §243.650(13)’s definition of “labor
organization”). Put another way, individuals are free to falsely impersonate unions—so long as
those unions do not represent public-sector employees and instead represent private-sector
employees. The law thus discriminates based on content “on its face” because it “draws
distinctions based on the message a speaker conveys.” Reed, 576 U.S. at 163; see, e.g., Valle del
Sol Inc. v. Whiting, 732 F.3d 808, 819 (9th Cir. 2013) (finding a law content based because it
“target[s] one type of speech—day labor solicitation that impedes traffic—but say[s] nothing about
other types of roadside solicitation and nonsolicitation speech”). That distinction is particularly
suspicious here, moreover, because it singles out for differential treatment unions whose members
have heightened First Amendment protection, thus raising the specter that the real purpose behind
the rule is to retard the ability of public-sector union members to exercise their First Amendment
right to opt out.

More perniciously, Chapter 307 also regulates based on viewpoint and again does so on its
face. See Interpipe Contracting, Inc. v. Becerra, 898 F.3d 879, 899 (9th Cir. 2018) (describing
“[v]iewpoint discrimination” as “the most noxious form of speech suppression”). “The text of the
statute alone shows it is meant to protect” unions from anti-union speech. Animal Legal Def. Fund
v. Kelly, 9 F.4th 1219, 1233 (10th Cir. 2021). Impersonating communications are off-limits only

when offered with “the intent to undermine or interfere with the operations of the labor
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organization, or otherwise negatively impact the labor organization.” §1(1)(c). So, if someone
impersonated a union representative for the purpose of helping the labor organization—e.g., to
dupe public-sector employees into opting into the union, ¢f. Attachment Submitted by Ben Straka,
https://perma.cc/T8DY-HILH (last visited on December 30, 2025), or to encourage union
members to ignore perfectly truthful communications from the Freedom Foundation—that person
would not fall within the scope of the statute. That sort of disparate treatment unmistakably
qualifies as viewpoint discrimination. See, e.g., Kelly, 9 F.4th at 1233 (finding viewpoint
discrimination when the law prohibited “lies to acquire or exercise control over an animal facility
intending to expose wrongdoing” but permitted “the same lie to gain the same control intending to
laud the facility”); Chaker v. Crogan, 428 F.3d 1215, 1224-29 (9th Cir. 2005) (finding viewpoint
discrimination when the state law held “only citizen complainants accountable for their knowing
falsehoods, while leaving unregulated the knowingly false speech of a peace officer or witness™).
It is no answer that HB 3789 ostensibly regulates unprotected speech, because the Supreme
Court’s decision in R.A.V. v. City of St. Paul “holds that even entirely unprotected content cannot
be targeted on the basis of view-point.” United States v. Alvarez, 617 F.3d 1198, 1204 n.4 (9th
Cir. 2010). The law in R.A.V. provided:
Whoever places on public or private property a symbol, object, appellation,
characterization or graffiti, including, but not limited to, a burning cross or Nazi
swastika, which one knows or has reasonable grounds to know arouses anger, alarm

or resentment in others on the basis of race, color, creed, religion or gender commits
disorderly conduct and shall be guilty of a misdemeanor.

505 U.S. at 380. The Minnesota Supreme Court limited that ordinance to “only those expressions
that constitute ‘fighting words.”” Id. at 381. Accepting that construction, the Supreme Court
reasoned that governments cannot discriminate based on content or viewpoint within categories of

speech that they can otherwise prohibit. See id. at 381-90. Thus, while the government “may
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proscribe libel,” it “may not make the further content discrimination of proscribing only libel
critical of the government.” Id. at 384.

The Supreme Court’s decision in R.A4.V. confirms that Chapter 307 violates the First
Amendment. The St. Paul ordinance there contained a critical defect because it limited the law’s
scope to “‘fighting words’ that insult, or provoke violence, ‘on the basis of race, color, creed,
religion, or gender.”” Id. at 391. But the law did “not cover[]” displays that, for example,
“express[ed] hostility ... on the basis of political affiliation, union membership, or homosexuality.”
Id. “The First Amendment [did] not permit St. Paul to impose [such] special prohibitions on those
speakers who express views on disfavored subjects.” Id. Here too, Oregon has sought to single
out for regulation impersonating speech offered with the intent to harm, interfere with, or
undermine public-sector unions. But it leaves untouched impersonating speech intended to benefit
the union. See Chaker, 428 F.3d at 1224-29 (finding viewpoint discrimination “even though the
statute regulates ... unprotected speech”).

If anything, the viewpoint discrimination here is even more striking than in R.4.V. since
Chapter 307 plainly picks sides in an ongoing and constitutionally necessary debate. It is beyond
obvious that the Supreme Court’s decision in Janus kicked off a spirited debate between pro-union
and anti-union forces over whether members of public-sector unions should exercise their First
Amendment right to opt out. Indeed, that debate was not just inevitable but in some respects the
whole point of the Janus decision. Janus held that employees could not be coerced by state action
to support a union with whom the employees fundamentally disagreed. Public-sector union
membership would need to be a voluntary choice produced by a wide open and robust debate about
the value of union membership, not by state action dictating the outcome or skewing the debate.

To be sure, neither side of that ongoing debate has a constitutional right to use fighting words or
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affirmative falsehoods or true threats to further their side of the debate, but both sides have a
constitutional right to neutral regulation of unprotected speech that does not skew the debate in
one direction or the other. In the context of fraudulent speech, longstanding content- and
viewpoint-neutral anti-fraud laws applicable to both sides of the debate are the constitutional
solution to ensuring that the robust debate does not cross over into unprotected speech. See supra,
p.10. Layering on top of that neutral restriction a prohibition that operates on on/y one side of the
debate is a clear example of the government impermissibly putting its thumb on the scale of the
pro-union speakers. And the viewpoint discrimination is even more offensive, as the government
has taken the step of giving enforcement power to those on one side of the debate. A law
prohibiting only misleading speech made with the intent to harm the Republican Party plainly
violates the First Amendment. See R.A.V., 505 U.S. at 391-92. A law that gave the power to
enforce that one-sided prohibition to the Republican Party is that much more objectionable.
Chapter 307 is not materially different or any more constitutional.

The sizable and “disproportionate sanctions” that individuals or entities face for violating
Chapter 307 also “evidences the [state’s] desire to suppress ... speech.” Valle del Sol Inc., 709
F.3d at 819, 820. Most Oregon laws creating private causes of action that also afford statutory
damages provide substantially less than $6,250 in damages. See, e.g., O.R.S. §133.875(1)(c)(B),
(2)(c)(B) ($500 and $1,000 in statutory damages for unlawfully retaining or displaying booking
photos); id. §30.845(2)(a)(B) ($250 in statutory damages for using the police against another
person with intent to harm); id. §646.638(1) (3200 in statutory damages for unlawful trade
practices); id. §646.641(1) ($1,000 in statutory damages for unlawful debt collection practices);
id. §30.851(2)(b) ($500 or $5,000 per day in statutory damages for interfering with healthcare

personnel or facilities). Even far more culpable conduct—Iike intentionally sharing someone’s
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intimate images—receives less serious penalties than the damages imposed here. See id.
§30.833(1). And if the Freedom Foundation delivered a mailer deemed unlawful only to 100
people, it would have to pay nearly ten times as much in statutory damages as the state would owe
for wrongfully imprisoning someone for a year. See id. §30.657(5)(a)(A). The wildly
disproportionate penalties that someone faces for violating Chapter 307 further proves its
impermissible purpose.

2. Although Chapter 307’s plain text suffices to expose the content and viewpoint
discrimination, the legislative record only buttresses that conclusion. “The First Amendment
requires heightened scrutiny whenever the government creates ‘a regulation of speech because of
disagreement with the message it conveys.’” Sorrell v. IMS Health Inc., 564 U.S. 552, 566 (2011).
Hence, courts may look to the legislative record to see whether “the true purpose of [the law] was
to silence disfavored speech or speakers.” United States v. Griefen, 200 F.3d 1256, 1265 (9th Cir.
2000); see, e.g., Interpipe Contracting, Inc. v. Becerra, 898 F.3d 879, 899 (9th Cir. 2018)
(considering “extrinsic evidence” of discriminatory purpose in similar circumstances). The
legislative record here provides overwhelming evidence of viewpoint and content discrimination.

To start, the legislative record is clear that labor organizations drafted Chapter 307 to enrich
and protect themselves. During committee hearings, legislators identified the “legal team behind
the bill” as a law firm that represents labor unions. Oregon State Legislature, H. Comm. on Labor
&  Workplace  Standards, at  48:26-48:29,  51:38-51:57 (Mar. 31,  2025),
https://tinyurl.com/ywwub64m. And union officials testifying in favor of the bill candidly
acknowledged the “iterative” process that they (not elected officials) went through “with many
kinds of lawyers” to craft Chapter 307’s provisions. Oregon State Legislature, H. Comm. on Labor

& Workplace Standards, at 1:15:41-1:16:40 (Mar. 10, 2025), https://tinyurl.com/mr8ksc8c.
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Unsurprisingly, then, Chapter 307 singles out a particular type of union for special protection,
provides those same unions exclusive power to enforce the new law, and allows those unions to
collect lucrative bounties whenever a person or organization runs afoul of the new law’s vague
provisions.

The legislative record is replete with evidence that the unions drafted Chapter 307 to
“silence disfavored speech” and to prop up labor organizations. Griefen, 200 F.3d at 1265.
Proponents repeatedly and consistently decried communications distributed by “anti-union” and
“union busting” organizations, and they attributed those communications to groups “funded by
conservative think tanks” and people that want to “get rid of public education altogether.” Oregon
State Legislature, S. Comm. on Labor & Business, at 45:45-45:50, 46:57-47:04 (May 8, 2025),
https://tinyurl.com/5xmrjbwj; Oregon State Legislature, H. Comm. on Labor & Workplace
Standards, at 1:20:30-1:21:10 (Mar. 10, 2025), https://tinyurl.com/mr8ksc8c. They lauded
Chapter 307 as “critical [to] keeping [union] membership safe from ... anti-union groups,” Oregon
State Legislature, H. Comm. on Labor & Workplace Standards, at 1:21:28-1:21:44 (Mar. 10, 2025)
(emphasis added), https://tinyurl.com/mr8ksc8c, and urged lawmakers to enact the bill “to protect
[union] members” by “afford[ing] the union an opportunity to speak to the members and let them
know what dropping their membership will mean to them,” Letter from Sarah Wofford, OSEA, to
Sen. Kathleen Taylor et al., at 1 (May 6, 2025), https://perma.cc/33ZC-M2WIJ. Time and again,
legislative proponents focused on the alleged benefits that unions provide—and the harmful
consequences that follow from weakening the union by encouraging opt-outs—instead of
providing credible evidence regarding efforts to impersonate union officials. See, e.g., Oregon
State Legislature, S. Comm. on Labor & Business, at 47:06-47:54 (May 8, 2025) (testifying that

“we all know the value that a union brings to the working class” and arguing that Chapter 307
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“protects union workers” and “protects Oregon’s values”), https://tinyurl.com/5xmrjbwj; Letter
from Susan Miller, OSEA, to Sen. Kathleen Taylor et al., at 2 (May 6, 2025),
https://perma.cc/ESCE-9SXB (“[w]hile the mailers say rights and benefits will remain the same
after dropping membership, what they don’t say are the real consequences of union destroying
efforts™)

Indeed, the record contains considerable evidence that Chapter 307 targets the Freedom
Foundation specifically. One legislative proponent gave an “exampl[e]” on the House floor of the
conduct that the bill sought to combat: a website created by the Freedom Foundation to facilitate
OSEA members to opt out of their union. Oregon State Legislature, House Chamber, at 3:41:41-
3:43:25 (Apr. 10, 2025), https://tinyurl.com/43beckjk. The lawmaker expressly described the
website as “a project of the Freedom Foundation,” id. at 3:43:06-3:43:08, and explained why she
deemed it deceptive, id. at 3:42:00-3:43:25. Other lawmakers remarked that “the Freedom
Foundation was singled out by name multiple times” during committee hearings. Id. at 3:06:26-
3:06:36. One of the attorneys behind the bill testified about “deceptive fliers” that “appear to be”
from the union itself and include, for example, fake checks “from the Freedom Foundation.”
Oregon State Legislature, H. Comm. on Labor & Workplace Standards, at 51:55-52:30 (Mar. 31,
2025), at https://tinyurl.com/ywwub64m. And the only evidence of so-called impersonating
communications that proponents could muster came in the form of mailers from the Freedom
Foundation, see, e.g., Oregon State Legislature, H. Comm. on Labor & Workplace Standards, at
1:05:10-1:06:17 (Mar. 10, 2025), https://tinyurl.com/mr8ksc8c; Oregon State Legislature, S.
Comm. on Labor & Business, at 46:10-46:20 (May 8, 2025), https://tinyurl.com/5xmrjbwj,
sometimes deceptively edited to remove information identifying Freedom Foundation as the

speaker, see Letter from Ben Straka, Freedom Foundation, to the House Committee on Labor &
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Workplace Standards, at 2 (Mar. 12, 2025), https://perma.cc/2SGN-BHAC. After one union
official recounted various mailers from the Freedom Foundation, he insisted that the legislature
should “tell them to stop.” Oregon State Legislature, H. Comm. on Labor & Workplace Standards,
at 1:05:10-1:06:17 (Mar. 10, 2025). Chapter 307 does exactly that: It seeks to stop the Freedom
Foundation from attempting to convince union members to exercise their constitutional right to
opt out and clears a path for pro-union messaging.

3. Because Chapter 307 discriminates based on content and viewpoint, it must survive
strict scrutiny, see First Resort, Inc. v. Herrera, 860 F.3d 1263, 1277 (9th Cir. 2017)—"“the most
demanding test known to constitutional law,” City of Boerne v. Flores, 521 U.S. 507, 534 (1997).
Strict scrutiny requires proof that the law furthers a compelling governmental interest and is
narrowly tailored to that end.” X Corp. v. Bonta, 116 F.4th 888, 903 (9th Cir. 2024). Thus, “[i]f
a less restrictive alternative would serve the [g]lovernment’s purpose, the legislature must use that
alternative.” United States v. Playboy Ent. Grp., Inc., 529 U.S. 803, 813 (2000). Chapter 307
comes nowhere close to satisfying that test.

To begin, the state cannot “identify an ‘actual problem’ in need of solving” or prove that
“the curtailment of free speech [is] necessary to the solution.” Frudden v. Pilling, 877 F.3d 821,
828-29 (9th Cir. 2017). The state cannot identify any instances in the legislative record where
lawmakers received actual evidence of fraud or impersonation. The principal evidence that
legislative proponents relied on included a Freedom Foundation mailer that a third party had
deceptively edited to remove language identifying the Foundation (rather than the union) as the
source of the mailer. See Ben Straka, Written Testimony on H.B. 3789 Before the H. Comm. on
Lab. & Workplace Standards, 2025 Leg., Reg. Sess. (Or. Mar. 12, 2025), https://perma.cc/Y G6W-

39G6. The record is entirely devoid of evidence that speakers are in fact impersonating union
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officials in an attempt to trick union members into opting out. Even if such evidence existed,
moreover, the state cannot show that Chapter 307’s sweeping prohibitions are “necessary to the
solution.” Frudden, 877 F.3d at 828-29. There are numerous less restrictive content- and
viewpoint-neutral alternatives that the state can use to target true instances of fraud and
impersonation, such as laws already on the books that protect against fraud and misrepresentation.
Indeed, the state’s failure to “actually consider[] and reject|[] the efficacy of [such] less restrictive
measures” by itself dooms the law. Greene v. Solano Cnty. Jail, 513 F.3d 982, 989 (9th Cir. 2008).

Simply put, Chapter 307 is an unabashed effort to silence speech that unions perceive as
harmful because it encourages opt-outs. The First Amendment does not countenance such
censorship. To the extent that unions want to address the Freedom Foundation’s protected speech,
the proper way to do so is through “more speech, not enforced silence.” Texas v. Johnson, 491
U.S. 397,419 (1989).

B. Chapter 307 Unconstitutionally Infringes Protected Speech.

In addition to the unconstitutional content- and viewpoint-based distinctions that Chapter
307 draws, it also violates the First Amendment by infringing protected speech. “The First
Amendment, applicable to the States through the Fourteenth Amendment, prohibits the enactment
of laws ‘abridging the freedom of speech.’” Reed, 576 U.S. at 163. That constitutional guarantee
reflects “a profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open.” N.Y. Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
“Accordingly, ‘speech on public issues occupies the highest rung of the hierarchy of First
Amendment values, and is entitled to special protection.”” Snyder v. Phelps, 562 U.S. 443, 452
(2011). Laws that burden such speech are ‘“subject to strict scrutiny, which requires the

Government to prove that the restriction ‘furthers a compelling interest and is narrowly tailored to
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achieve that interest.”” Citizens United v. FEC, 558 U.S. 310, 340 (2010). Chapter 307 triggers
and fails such scrutiny.

1. The “text and context” of Chapter 307 confirm that the law regulates protected speech
on matters of public importance. Brunozzi v. Cable Commc ’ns, Inc., 851 F.3d 990, 998 (9th Cir.
2017). The Freedom Foundation both educates public-sector union members about their
constitutional right not to pay union dues and assists those members to exercise that right. See
Dudash.Decl.q92-4. It does so by using time-honored tools of political advocacy—including
informational mailers, online materials, and volunteer assistance—to help employees understand
and exercise their rights. See id.; supra, pp.5-9. That speech unquestionably concerns matters of
substantial public importance and thus lies at the heart of the First Amendment’s protections. See
Thomas v. Collins, 323 U.S. 516, 532 (1945) (“The right thus to discuss, and inform people
concerning, the advantages and disadvantages of unions and joining them is protected not only as
part of free speech, but as part of free assembly.”). Indeed, the speech at issue here is not just
constitutionally protected, but constitutionally necessary. The whole point of Janus was that
objecting employees could not be coerced by state action into supporting a public-sector union
with which they disagree; the First Amendment required support for public-sector unions to be a
voluntary one produced by open and robust debate, rather than coercive state action.

Perhaps because the Freedom Foundation’s speech was making voluntary choice a reality
in ways that harmed public-sector unions’ bottom lines, the unions reacted with Chapter 307. The
unions shepherded Chapter 307 through the Oregon legislature with an undisguised intent to
burden the Freedom Foundation. The law targets for regulation the mailers and pamphlets that the
Foundation has distributed for years in an effort to promote awareness among union members of

their constitutional rights. The legislative record is teeming with evidence that Chapter 307 exists
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to punish the Foundation’s speech—indeed, both the law’s legislative sponsors and its proponents
expressly identified Foundation materials as proof of the “impersonation” that the law sought to
prohibit. See supra, pp.21-24 (collecting evidence that the law targeted the Freedom Foundation);
see also, e.g., IMDb.com Inc. v. Becerra, 962 F.3d 1111, 1116-17 (9th Cir. 2020) (striking down
a state law as unconstitutional because it “appear[ed] to target a single entity” and prohibits “the
publication of specific content, by specific speakers”). They also drafted Chapter 307 with
sufficiently capacious terms, see infra, pp.32-38, to encompass the Foundation’s materials.

That Chapter 307 describes the regulated speech as a species of “fraud and
misrepresentation” does not cure the constitutional problem. Although the First Amendment does
not protect fraud, see Va. Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S. 748,
771 (1976), “the government cannot label certain speech as fraudulent so as to deprive it of First
Amendment protection,” Commodity Trend Serv., Inc. v. CFTC, 233 F.3d 981, 993 (7th Cir. 2000);
see, e.g., Vill. of Schaumburg v. Citizens for a Better Env’t, 444 U.S. 620, 636 (1980). The same
goes for misrepresentation. See, e.g., Animal Legal Def. Fund v. Wasden, 878 F.3d 1184, 1194-
99 (9th Cir. 2018). Speech is regulable as fraud or misrepresentation only if it inflicts (or intends
to inflict) a “legally cognizable harm.” See United States v. Alvarez, 567 U.S. 709, 719 (2012)
(plurality op.); see also Illinois ex rel. Madigan v. Telemarketing Assocs., 538 U.S. 600, 612
(2003). Moreover, courts need to be skeptical of laws that target a particular species of fraud that
is highly correlated with one side of an ongoing debate. Indeed, the government cannot target
even wholly unprotected speech in ways that reflect viewpoint discrimination, see supra, pp.16-
25, and when the government targets only a subset of fraud, especially when neutral anti-fraud and
anti-deception statutes remain on the books, there is a grave risk that the government is trying to

prohibit speech that is not fraudulent by any neutral measure, but is instead protected speech that
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one side in the debate views as misleading precisely because it is proving effective in the
marketplace of ideas.

Here, Chapter 307 sweeps in vast swaths of protected expression because it prohibits
speech that neither causes nor intends to cause legally cognizable harm. To recover the $6,250
bounty, Chapter 307 does not require the union plaintiffs to show any actual harm from the
allegedly impersonating speech. The law bans speech that spreads misinformation or omits
material facts when delivered with the intent to “negatively impact the organization.” §1(1)(c).
That leaves open the possibility that (for example) a mailer sent to union members that uses the
same color scheme and font as the union—and distributed with the intent to convince members to
exercise their right to opt-out—would trigger liability. After all, the union could argue that (1) the
similar color scheme conveys the impression that the union “authorized or ... approved” the
mailer, (2) the speaker’s use of that color scheme or failure to prominently disclaim affiliation with
the union either spread “misinformation” or failed “to make known [a] material fact,” and (3) the
desire to encourage opt-outs “negatively impact[s] the labor organization” by reducing its
membership and losing costly union dues. §§1(1)(c), (1)(d); see O.R.S. §677.188. That
example—taken straight from the legislative record as an example of what the law sought to
prohibit, infra, pp.21-24—demonstrates beyond doubt that Chapter 307 imposes liability on
conduct that causes no legally cognizable harm.

To the extent that the state believes that the wrongful appearance of union affiliation in and
of itself is the legally cognizable harm, that is impossible to square with the Supreme Court’s
decision in Alvarez, 567 U.S. 709. That case involved the Stolen Valor Act of 2005, which makes
it a crime for someone to “falsely represen[t] himself ... to have been awarded any decoration or

medal authorized by Congress for the Armed Forces.” 18 U.S.C. §704(b) (2012). After Xavier
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Alvarez lied about receiving the Congressional Medal of Honor in an effort to gain respect in his
community, the government indicted him for violating the Stolen Valor Act. Alvarez, 567 U.S. at
713-14 (plurality op.). Alvarez argued that the First Amendment afforded him a constitutionally
protected right to lie about his status as a decorated veteran. See id. A plurality of the Court
agreed, reasoning that “some false statements are inevitable if there is to be an open and vigorous
expression of views in public and private conversation, express the First Amendment seeks to
guarantee.” Id. at 718. Although some defended the law as an anti-impersonation statute, see
Amicus Br. of Eugene Volokh & James Weinstein at 7-9, United States v. Alvarez, 567 U.S. 709
(U.S. Dec. 7,2011),2011 WL 6179424, the plurality rejected that view and instead concluded that
the law “targets falsity and nothing more,” Alvarez, 567 U.S. at 719. Chapter 307 suffers from
similar constitutional deficiencies: Its expansive definition of “fals[e] impersonat[ion]” captures
speech that falsely comes across as “authorized or otherwise approved” by a union even when that
speech does not inflict an otherwise cognizable harm on the union. See supra, p. .

In all events, both the statutory text and the legislative record make crystal clear that
Chapter 307 targets the “harm” caused by protected speech rather than harm inherent to the
impersonation itself. “Whatever legally cognizable harm is, it cannot be harm from protected,
true, speech.” Kelly, 9 F.4th at 1235. Yet that is precisely what Chapter 307 targets. The mens
rea explicitly aims at speech that “negatively impacts” labor unions in any manner, which
encompasses speech educating members about their constitutional right to opt out since such
speech might convince the members to leave the union (and thereby cause the union to suffer
financial harm from lost dues). Legislative proponents, moreover, justified Chapter 307 as
necessary “to protect [union] members” by giving “the union an opportunity to speak to the

members and let them know what dropping their membership will mean to them,” supra, p.22
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(emphasis added), and otherwise focused on the purported benefits of membership and harms of
dropping out, see supra, p.22-24. Thus, what Chapter 307 targets is not any allegedly “misleading”
design choices reflected in the Freedom Foundation’s mailers and websites; it is instead the
underlying (and constitutionally protected) message conveyed in those communications. But those
“harms would be accomplished by [the Foundation] disseminating true information,” Kelly, 9 F.4th
at 1235, which gives lie to the notion that Chapter 307 aims to redress the harm inherent to
impersonation.

That makes this case much like Animal Legal Defense Fund v. Wasden, 878 F.3d 1184 (9th
Cir. 2018). There, animal-rights activists challenged the constitutionality of a state law that
criminalized “entry into an agricultural production facility ‘by ... misrepresentation.”” Id. at 1194.
The Ninth Circuit held that the statute violated the First Amendment. See id. at 1190. The court
of appeals began by recognizing that “[t]he targeted speech—a false statement made in order to
access an agricultural production facility—cannot on its face be characterized as ‘made to effect a
fraud or secure moneys or other valuable considerations,” or otherwise made to inflict a “legally
cognizable harm.” Id. at 1194. “Unlike lying to obtain records or gain employment—which are
associated with a material benefit to the speaker—Ilying to gain entry merely allows the speaker to
cross the threshold of another’s property, including property that is generally open to the public.”
Id. at 1195. That provision crossed the constitutional line both because it criminalized “innocent
behavior” and because “the purpose of the statute was, in large part, targeted at speech and
investigative journalists.” Id. Just so here: Chapter 307’s prohibition on “misrepresentation”
targets speech and a particular speaker, and it sweeps in protected conduct while refusing to ground

its prohibitions on any legally cognizable harm.
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2. Because Chapter 307 burdens the Freedom Foundation’s constitutionally protected
speech, it is subject to strict scrutiny. See Citizens United, 558 U.S. at 340. The law fails that
demanding test for the same reasons articulated above. See supra, pp.24-25.

C. Chapter 307 Unconstitutionally Compels Speech.

Chapter 307 also violates the First Amendment’s prohibition against compelled speech.
“The ‘right of freedom of thought protected by the First Amendment against state action includes
both the right to speak freely and the right to refrain from speaking at all.”” Frudden, 742 F.3d at
1202-03. “A direct disclosure requirement that ‘compel[s] individuals to speak a particular
message’ or ‘alter[s] the content’ of protected speech is generally viewed as a content-based
‘compelled speech’ requirement subject to strict scrutiny.” PhRMA v. Stolfi, 153 F.4th 795, 810
(9th Cir. 2025) (emphasis added); see, e.g., Riley v. Nat’l Fed’n of the Blind of N.C., Inc., 487 U.S.
781, 786, 795 (1988) (applying strict scrutiny to a law requiring fundraisers to disclose to potential
donors the percentage of funds they turned over to charities in the previous year).

Chapter 307 effectively compels speech by conditioning the Freedom Foundation’s ability
to deliver its communications on the use of prominent disclosures stating the source of the
message. If the state compelled organizations to alter their speech by including prominent
disclosures about the identity of the speaker along the content-and-viewpoint-based lines that
Chapter 307 draws, that would trigger (and fail) strict scrutiny. See Stolfi, 153 F.4th at 810; see,
e.g., Washington Post v. McManus, 944 F.3d 506, 514, 523-24 (4th Cir. 2019) (striking down a
law that compelled online platforms to disclose source-identifying information). The state cannot
circumvent the compelled-speech doctrine by forcing entities to include disclosures to avoid
liability, as the government cannot “achieve indirectly that which it could not do directly.” Cf. La.

Pac. Corp. v. Beazer Materials & Servs., Inc., 842 F.Supp.1243, 1251 (E.D. Cal. 1994). And here,
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Chapter 307’s coercive consequences are already on full display. The Foundation has had no
choice but to add prominent disclaimers to its constitutionally protected speech that it would not
otherwise include but for Chapter 307’s provisions. See supra, pp.11-15. Oregon’s law effectively
compels those disclaimers because it provides no obvious way for the Foundation to engage in its
protected speech without risking crippling civil liability.

Nor can the state justify that compelled speech as necessary to further any compelling
interest. The First Amendment has long protected the right for speakers to engage in anonymous
speech. See, e.g., McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 342-43 (1995) (“an author’s
decision to remain anonymous ... [is] protected by the First Amendment”); Talley v. California,
362 U.S. 60, 64 (1960) (recognizing the constitutional value of “[aJnonymous pamphlets, leaflets,
[and] brochures”). It follows a fortiori that states cannot compel speakers to utter source-
identifying disclaimers under the guise of anti-impersonation laws.

D. Chapter 307 Is Unconstitutionally Vague.

Last but certainly not least, Chapter 307 is unconstitutionally vague. “It is a basic principle
of due process that an enactment is void for vagueness if its prohibitions are not clearly
defined.” United States v. Backlund, 689 F.3d 986, 996 (9th Cir. 2012). “A statute is void for
vagueness if it ‘fails to give a person of ordinary intelligence a reasonable opportunity to know
what is prohibited.”” Valle del Sol Inc. v. Whiting, 732 F.3d 1006, 1019 (9th Cir. 2013). The void-
for-vagueness doctrine exists “(1) to avoid punishing people for behavior that they could not have
known was illegal; (2) to avoid subjective enforcement of the laws based on ‘arbitrary and
discriminatory enforcement’ by government officers; and (3) to avoid any chilling effect on the
exercise of First Amendment freedoms.’” Humanitarian Law Project v. U.S. Treasury Dep’t, 578

F.3d 1133, 1146 (9th Cir. 2009).

PLAINTIFF’S MOTION FOR
A PRELIMINARY INJUNCTION PAGE 32



Case 3:25-cv-02451-MTK ~ Document 2  Filed 12/31/25  Page 41 of 49

Importantly, the Due Process Clause “demands a greater degree of specificity” from the
law when—as is true here—it “is capable of reaching expression sheltered by the First
Amendment.” Lane v. Salazar, 911 F.3d 942, 950 (9th Cir. 2018). In that context, a statute’s
vagueness exceeds constitutional limits if its “deterrent effect on legitimate expression is ... both
real and substantial, and if the statute is [not] readily subject to a narrowing construction by the
state courts.” Young v. Am. Mini Theatres, Inc., 427 U.S. 50, 60 (1976).! Courts apply that
heightened standard because vague laws that touch on protected speech risk “repressing the very
discourse that the First Amendment protects and encourages.” Butcher v. Knudsen, 38 F.4th 1163,
1169 (9th Cir. 2022). When “a vague statute abuts upon sensitive areas of basic First Amendment
freedoms, it operates to inhibit the exercise of those freedoms” because “[u]ncertain meanings
inevitably lead citizens to steer far wider of the unlawful zone than ... if the boundaries of the
forbidden areas were clearly marked.” Grayned v. City of Rockford, 408 U.S. 104, 109 (1972).
Furthermore, vague laws “pos[e] heightened risks of arbitrary enforcement, inviting disparate
treatment of less popular speakers or viewpoints.” Butcher, 38 F.4th at 1169.

Chapter 307 is a classic example of an impermissibly vague law. Indeed, its vagueness
problems operate along multiple dimensions—the proscribed act, the proscribed mental state, and
the penalties that attach to wrongful conduct. Speakers like the Freedom Foundation cannot tell
what counts as “creating a false impression” or spreading “misinformation,” what intent suffices
to establish liability, or how damages will accrue. The only thing that is clear is that it restricts
only one side in an ongoing and constitutionally necessary debate and empowers one side of that

debate to enforce the statute against the other. The predictable result is self-censorship of protected

I Of course, the possibility of a narrowing construction may ameliorate only the statute’s
the vagueness concerns. It would not remedy the statute’s other constitutional deficiencies.
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speech and the specter of selective enforcement brought by the very public-sector unions that wrote
the law in the first place.

1. The first vagueness problem with Chapter 307 is that it does not adequately define the
actus reus. Oregon’s law prohibits speakers from “falsely impersonat[ing] a union representative,”
§1(2), which occurs when the speaker uses “fraud or misrepresentation to make a verbal or written
communication that purports to be authorized or otherwise approved by a labor organization but
that has not, in fact, been authorized or approved by the labor organization,” §1(1)(c). The law in
turn defines “fraud or misrepresentation” to include “the intentional misrepresentation or
misstatement of a material fact, concealment of or failure to make known any material fact, or any
other means by which misinformation or a false impression knowingly is given.” O.R.S.
§677.188(1) (emphasis added); see §1(1)(d).

The residual clause in Chapter 307—which prohibits speakers from using “any other
means” to knowingly convey “misinformation or a false impression”—fails to inform persons of
ordinary intelligence about what conduct the law covers. Chapter 307 does not define
“misinformation” or ‘“false impression.” Nor does it provide “explicit standards” for
distinguishing misinformation and false impressions from the ordinary components of political
mailers—taglines, partial quotations, attention-grabbing headlines, design choices, and contextual
framing. Edge v. City of Everett, 929 F.3d 657, 665 (9th Cir. 2019). And whereas the statute’s
misstatement and omission prongs are expressly limited to “material” facts, the residual clause is
not. That clause sweeps in “any other means” of generating “misinformation” or a ‘“false
impression”—and thus even mailers that are literally true on their face could violate the law
because of an asserted implied message, with no materiality limit to cabin that theory. The

Freedom Foundation thus cannot know ex ante whether union members will find its speech
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misleading—because, for example, it uses the union’s name on the mailer or a similar color scheme
as union documents. Rather, all that the Foundation can do is guess what the law requires and
hope that it does not face severe sanctions. Nor can the Foundation hope that government officials
provide administrative guidance about the statute’s scope or exercise prosecutorial discretion in
limiting the statute’s reach. By empowering unions to bring civil enforcement actions, backed by
enormous penalties, the sword of Damocles hangs over the Foundation while the state hands the
power to wield that sword to the other side of the ongoing debate.

Making matters worse, Chapter 307 fails to give regulated parties like the Freedom
Foundation adequate notice because it defines the guilty act by reference to the audience’s “wholly
subjective judgment[s].” Tingley v. Ferguson, 47 F.4th 1055, 1089 (9th Cir. 2022). The Ninth
Circuit has already held that statutes that prohibit speakers from “convey[ing] the impression” that
the speaker is engaged in certain conduct is “highly subjective’” and thus unconstitutionally vague.
Free Speech Coal. v. Reno, 198 F.3d 1083, 1095 (9th Cir. 1999). Similar to the statute in Free
Speech Coalition, liability under Chapter 307 attaches simply when the audience perceives that
the “communication ... purports to be authorized or approved by a labor organization.” §1(1)(c).
In other words, the law “puts the speaker ... wholly at the mercy of the varied understanding of
his hearers.” Thomas v. Collins, 323 U.S. 516, 535 (1945). That creates fatal vagueness problems,
as the Foundation has no way of knowing beforehand how third parties will perceive its messages.
See Coates v. City of Cincinnati, 402 U.S. 611, 614 (1971); Conant v. Walters, 309 F.3d 629, 639
(9th Cir. 2002).

The legislative record reinforces that Chapter 307 is hopelessly vague. The text of the
statute purports to limit the proscribed conduct to “falsely impersonat[ing] a union representative.”

§1(2). A reasonable person may think that mailers or websites that contain direct attribution to the
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Freedom Foundation do not run afoul of that provision. But many legislators apparently thought
to the contrary; indeed, the raison d’étre of the law is to address the allegedly “misleading” and
deceptive nature of the Foundation’s outreach. See supra, pp.21-24. To be sure, a lawmaker’s
subjective views about the scope of the law does not alter the statute’s meaning. But the fact that
there is such confusion about the scope of the law—even among the bill’s sponsors and proponents,
compare Oregon State Legislature, H. Comm. on Labor & Workplace Standards, at 48:30-50:04,
51:38-52:29 (Mar. 31, 2025), https://tinyurl.com/ywwub64m, with infra, pp.16-18—underscores
that the clarity demanded by the First Amendment is missing here.

The inevitable (and likely intended) consequence of Chapter 307’s ambiguity combined
with ability of unions to bring actions to enforce this vague law is to chill the Freedom
Foundation’s core protected speech. For years, the Foundation has distributed mailers and
pamphlets informing union members of their constitutional right to opt out of public-sector unions.
See supra, pp.5-15. It has done so through the very mailers that Chapter 307’s advocates identified
as covered by the law. See supra, pp.21-24. Although the Foundation disputes that its mailers are
misleading, the breadth and ambiguity of the law make it impossible for it to know whether the
communications that it has issued for years will result in financial penalties so severe as to threaten
bankrupting the organization. That has deterred the Foundation from engaging in core political
speech, which is precisely what the vagueness doctrine seeks to prevent.

2. Chapter 307’s mens rea requirement is also impermissibly vague. The law prohibits
individuals from giving false impressions about union affiliation when done with the “intent to
undermine or interfere with the operations of the labor organization, or otherwise negatively

impact the labor organization.” §1(1)(c) (emphasis added). Beyond making the viewpoint-
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discriminatory nature of the law undeniable, see supra, pp.16-25, the exact boundaries of what
“negatively impact the labor organization” means in this context are far from clear.

Suppose the Freedom Foundation delivers mailers stating truthful information about a
union member’s opt-out rights with the intent to convince that member to exercise those rights to
opt out. Does the Foundation act with the guilty mental state, even though its subjective purpose
is merely to encourage public-sector employees to exercise their First Amendment right to opt out
of union membership? See Janus, 585 U.S. at 930. The notion that a person has a culpable mens
rea merely when encouraging the exercise of constitutional rights is bizarre. But it is hard to deny
that opt-outs harm the union financially, even though that financial harm is the direct and inevitable
effect of individuals exercising their constitutional rights.

3. As noted, Chapter 307’s unusual enforcement mechanism amplifies the law’s fatal
vagueness flaws. Oregon’s decision to vest unions with the power to decide when to bring
enforcement actions effectively delegates censorship authority to the same unions that drafted the
law and benefit from the law. While the Supreme Court has made clear that prosecutorial
discretion cannot save a law from a vagueness challenge, see Kolender v. Lawson, 461 U.S. 352,
357-58 (1983), the absence of prosecutorial discretion or any administrative mechanism for
clarifying regulations or guidance exacerbates the vagueness problems with Chapter 307.

Nor, given the massive penalties that Chapter 307 promises, is there a realistic possibility
of judicial decisions providing clarifying guidance before massive amounts of speech are chilled
or before the debate about union membership is skewed by the very unions that secured the law
and will wield its enforcement. Chapter 307 empowers union parties to collect $6,250 in statutory
damages “per incident” of purported impersonation, along with “any other damages” that the

plaintiff can prove. §4(a)-(b). If the law’s sponsors are correct, those damages accrue for every
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single piece of mail found unlawful. See Oregon State Legislature, Senate Chamber, at 2:10:08-
2:11:43 (May 28, 2025), https://tinyurl.com/6jyx4d4v. Hence, if the Freedom Foundation sends
just a single piece of mail to every public sector union member in Oregon, it risks incurring over
8887 million in statutory damages alone if that mailer is later deemed to have violated Chapter
307. See Barry T. Hirsch et al., Union Membership, Coverage, Density and Employment by State:
2024 (2025), https://perma.cc/H57X-J87R. The disproportionate penalties that attach to engaging
in the proscribed conduct—whatever that includes—substantially worsens the First Amendment
chill that Chapter 307 causes. See Time, Inc. v. Hill, 385 U.S. 374, 389 (1967) (“sanctions” for
speech create a “grave hazard” of discouraging protected expression, and that “fear of large
verdicts” causes speakers to “steer ... wider of the unlawful zone”).

IL. The Remaining Preliminary-Injunction Factors Are Readily Satisfied.

A. The Freedom Foundation Will Suffer Irreparable Harm Absent Preliminary
Relief.

The Freedom Foundation will suffer irreparable harm without injunctive relief. It is well-
established that “[t]he loss of First Amendment freedoms, for even minimal periods of time,
unquestionably constitutes irreparable injury.” Klein v. City of San Clemente, 584 F.3d 1196, 1208
(9th Cir. 2009); see Roman Cath. Diocese of Brooklyn v. Cuomo, 592 U.S. 14, 19 (2020) (per
curiam). For that reason, “[i|rreparable harm is relatively easy to establish in [this] First
Amendment case” because all that the Foundation must show is a “colorable First Amendment
claim.” Cal. Chamber of Com. v. Council for Educ. & Rsch. on Toxics, 29 F.4th 468, 482 (9th
Cir. 2022). The Foundation easily clears that low bar: It has shown that it will likely succeed on
the merits in proving multiple First Amendment deficiencies in Chapter 307. On top of that, the
Foundation’s declaration from Jason Dudash proves that Chapter 307 has had a chilling effect on

its constitutionally protected speech and has forced the organization to include disclaimers on its
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remaining speech in an effort to avoid liability. See supra, pp.11-15. The irreparable-harm factor
requires nothing more.

B. The Public Interest and Balance of the Equities Favor Preliminary Relief.

The public interest and the balance of the equities also favor preliminary relief. See Nken
v. Holder, 556 U.S. 418, 435 (2009). “‘[1]t is always in the public interest to prevent the violation
of a party’s constitutional rights.”” Am. Bev. Ass’n v. v. City & Cnty. of S.F., 916 F.3d 749, 758
(9th Cir. 2019)). But that general proposition is particularly true here, because the public has a
distinct interest in the debate on important issues not be skewed by state action that distorts the
dialogue. And the balance of the equities is not close. Public-sector unions remain protected by
neutral laws that prohibit fraud, which protect the Freedom Foundation and participants on both
sides of countless contentious debates from truly misleading and fraudulent speech. The only
question is whether those unions will also get to wield a unique power to threaten their debate
opponents with nearly a billion dollars in penalties for crossing an imprecise line that does not
burden the public-sector unions at all. There is every reason to believe that unique power runs
afoul of the Constitution, but there is no substantial reason why public-sector unions and public-
sector unions alone get to wield this extraordinary power while this Court decides the weighty
constitutional issues in this litigation.

CONCLUSION

For the foregoing reasons, the Court should grant the motion for a preliminary injunction.
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